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Little: New Attitudes About Legal Protection for the Remains of Florida's

NEW ATTITUDES ABOUT LEGAL PROTECTION FOR
REMAINS OF FLORIDA'S NATURAL ENVIRONMENT
JOSEPH W. Lin-E*

Florida, like much of the rest of the country, is going to hell! In the
extreme south the irreplaceable Everglades National Park is threatened with
destruction by an array of evils ranging from a constant showering with kerosene jettisoned from over-flying jets,' to piecemeal gobbling-up by encroaching
developments such as the controversial Everglades jetport, 2 to continual
robbing of indispensable supplies of fresh water, threatening total obliteration
in times of extreme drought. Slightly to the north the great lakes of Florida,
first Apopka and now Okeechobee, are dying at alarming rates owing to
massive doses of phosphates and organic matter washed into them from surrounding farms and communities,4 and in Okeechobee from muddy turmoil
generated by mining its very bottom.5 On the western fringe of the peninsula,
the gem-like Gulf Beaches are being turned into plush ghettos of concrete
condominiums 6 while the remaining tidal lands are being converted into

*B.S. 1957, Duke University; J.D. 1963, University of Michigan; Member of the Bars of
Georgia, Michigan, South Carolina, and the District of Columbia; Associate Professor of
Law, University of Florida.
1. This destructive practice was publicized through the efforts of former Eastern Airlines
Captain William L. Gutherie, who subsequently was dismissed by the airline for refusing
to continue the air dumping practice. See St. Petersburg Times (Fla.), Jan. 7, 1971, §B at 1,
col. 7. Of course, not just the Everglades is affected by this form of pollution. The air near
any major airport suffers similarly. According to United Press International, the airlines
claim they need at least until 1972 to stop the procedure. St. Petersurg Times (Fla.), Dec. 3,
1970, §A at 17, col. 6.
2. The victory of conservationists in halting construction of a jetport near the Everglades may yet turn into defeat. Powerful "business interests" still push for that site. See
Everglades as Site for Jetport Pushed, St. Petersburg Times (Fla.), Dec. 4, 1970, §B at 4,
col. 2. Conversely, Florida State Senate President, Jerry Thomas, opposes placing a jetport
anywhere in Florida on the ground that doing so would "compound our urban problems
and accelerate man-made forces of destruction that inundate our ecology, our environment
and our wildlife." St. Petersburg Times (Fla.), Dec. 8, 1970, §B at 2, col. 1.
3. According to Everglades Park officials, early 1971 would witness "a very, very critical
drought situation" and a "real crisis" if south Florida's driest rainy season in 31 years fails
to bring adequate rainfall. St. Petersburg Times (Fla.), Dec. 1, 1970, §B at 1, ol. 1.
4. Lake Apopka, having been reduced in approximate size from 60,000 to 30,000 acres,
is now reported to be dead. The main pollutant sources are muck farms, citrus groves and
processing plants, and the city of Winter Garden. The Southwest Florida Water Management District Board recently approved a plan to partially drain the lake in order to dry
out its bottom in an effort to restore its health. Morgan, "Dead" Lake Apopka To Be Partly
Drained,St. Petersburg Times (Fla.), Dec. 10, 1970, §B at 10, col. 1.
5. See Coastal Petroleum Co. v. Secretary of the Army, 315 F. Supp. 845 (S.D. Fla. 1970)
for details of this plan and the dispute it has engendered.
6. For a journalistic viewpoint of this development, see Sutton, The Erosion of Eden,
SAT. REV., June 9, 1970, at 58.
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"water front homes" for retirees.7 Scarcely a whimper is heard for the destroyed estuaries that are absolutely essential to the spawning and growth of
many creatures of the sea-creatures that are a great part of the lure that
has been Florida.
Running ahead of this western devastation, the eastern gold coast of
Florida challenges all comers as the world's most lavish and tasteless demonstrations of how to convert natural paradise into a very unnatural jungle of
human mismanagement. Unthinkable as it may be, the overseers of this
shameless race for the dollar, who call for faster airplanes and bigger jetports in order to process more dollar toting pleasure seekers even faster,
are the very same people who daily ship tons of human sewage, raw and
stinking, into the maw of the Atlantic S rather than divert some of the flow of
gold into building proper sewage treatment facilities. Time may be the only
factor separating the goose that lays the golden eggs from destruction through
contamination of tidal areas, making them unfit first for creatures of the sea
and then for human beings.
In the midsection of the peninsula, contaminants from the phosphate industry have long been a scourge of cattle herds and orange groves. 9 Now the
wonders of Disneyland East are invading, 0 bringing who knows what price of
progress to the rich citrus belt of Florida. Just to the north, the minions of the
United States Army Corps of Engineers blast and crush away to divide the
peninsula into two parts with a Cross-Florida Barge Canal.11 While the elected
7. Such developments have been the fate of Boca Ciega Bay at St. Petersburg Beach.
One small battle for saving the remnants of Boca Ciega Bay has been won, perhaps marking a major victory for preserving Florida tidelands. See Zabel v. Tabb, 430 F.2d 199 (5th
Cir. 1970), and notes 211-234 infra and accompanying text.
8. Describing pollution in the state, a Florida court recently said: "An airline pilot can
readily recognize the tremendous increase of smoke and haze over the cities of Florida,

which only a few years ago enjoyed clear and unlimited visibility. A fisherman in the streams
of this State has difficulty escaping floating garbage, noxious odors, and beer cans by the
gross. Our beaches, especially those situated in an area where a city pumps its sewage into
the ocean, are almost uninhabitable. These are conditions that confront us today. Man, of
all animals, pollutes his habitat the greatest." St. Regis Paper Co. v. State, 237 So. 2d 797, 798
(Ist D.C.A. Fla. 1970). See also Town of Palm Beach v. City of West Palm Beach, 239 So. 2d
835, 836 (4th D.C.A. Fla. 1970), for a description of the kind of ocean dumping of sewage

presently acceptable in Florida. Journalistically, it has been described as: "In Miami,
Florida, where there is barely any sewage treatment, the sewage is piped 7,000 feet into
the ocean. It floats to the top of the ocean and comes ashore five miles south of where it
was discharged. Other Florida communities follow this practice. The idea is to send the
sewage into the Gulf Stream, which can carry it far away from shore. Sewage, treated or
untreated, is pumped out to sea in many localities up and down the Atlantic Coast while
sanitary engineers argue about whether or not it comes ashore." J. RmDGEwAY, TbE PoLrrcs
72 (1970).
9. Baxter, The Ravage of Central Florida's Good Earth, St. Petersburg Times (Fla),
Dec. 7, 1969 (Floridian Magazine) at 18.
10. See, e.g., St. Petersburg Times (Fla.), Jan. 10, 1971, §B at 1, col. 1.
11. News reports and literature discussing the Cross-Florida Barge Canal are legion. For
an early congressional effort see WATERWAY AcRoss FLORIDA FOR BARGE TRAFFIc, H. R. Doc.
No. 194, 75th Cong., 1st Sess. (1945). For a current and comprehensive condemnation of the
project, see FLORIDA DEFENDERS OF THE ENVIRONMENT, ENVIRONMENTAL IMPACT OF THE CROSSOF ECOLOGY
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officials of Florida take turns in giving out with weak-kneed statements in
favor of moratoriums, as if they really could not do anything about the canal,
the slaughter of the wilderness goes on, despite huge public opposition to the
project. Although the threatened Oklawaha River valley has found temporary reprieve in recent federal executive and judicial actions, it may yet be
2
erased as an unspoiled wild river of incredible and irreplaceable beauty.
In the northeast the Saint Johns River sends its richly contaminated
waters (waters that began in part of the crystal-dear out-bubblings from the
springs of north-central Florida) into the Atlantic, making the last few miles
under the stinking, polluted skies of the city of Jacksonville. Meanwhile in
the northwest, the legalized industrial sewer that is the Fenholloway River
oozes sickenly to the Gulf,23 while further west the remaining life in Escambia
Bay quietly slides into oblivion under the onslaught of industrial and human
wastes.14
No part of the state's coastline is safe from over-development, bulkheading,
and dredging and filling; no waterway or lake within the state is secure from
eutrophication or bottom robbing; no foot of shoreline is free from ravaging
oil spills.1 5 And worst of all, no acre of dry land in the state is safe from overdevelopment in seeking to accommodate Florida's growing population, burgeoning from 1,488,211 in 1930'6 to 4,951,560 in 1960,17 to 6,789,443 in 1970,18
and up to as much as 8 to 10.5 million by 2000118 With this massive number of
people come the seeds and fertilizer of our destruction. Florida is going to
hell! Be it ever so painful, some of us will remember the late great state of
Florida!
Nobody can say for sure how severe present levels of environmental despoilation is to the continued health and welfare of humankind and no one
FLORIDA BARGE CANAL

wrrH SPECIAL EMPHASIS ON THE OKLAWAHA

REGIONAL

Eco-sysmM

(1970) [hereinafter cited as FDE BARGE CANAL REPORT].

12. FDE BARGE CANAL REPORT, supra note 11, at 59-98. For a discussion of the temporary
victories won by canal opponents see text following subheading Postscript: The Cross-Florida
Barge Canal.
13. The ugly episode of turning the Fenholloway River into an industrial sewer with
legislative approval is one of the darkest in Florida's history of exploitation. Fla. Laws Spec.
Act. 1947, ch. 24952. See also Hodges v. Buckeye Cellulose Corp., 174 So. 2d 565 (1st D.C.A.
Fla. 1965).
14. See Reich, Creeping Disaster Comes to Escambia Bay, St. Petersburg Times (Fla.),
Oct. 26, 1970, §B at 1, col. 1.
15. For example, a recent incident threatened large reaches of the state's shoreline. An
oil dump by the Navy endangered large stretches of beach in northern Florida and southern

Georgia before being broken up by west winds. St. Petersburg Times (Fla.), Dec. 3, 1970, §A
at 1, col. 2. Both Congress and the Florida Legislature in 1970 strengthened controls on oil

spills. See Water and Environmental Quality Improvement Act of 1970, Pub. L. No. 91-224,
84 Stat. 91 (1970) and Oil Spill Prevention and Pollution Control Act, FA. STAT. ch. 376
(Supp. 1970).
16. Raglund, Population and the Social, Political and Environmental Crisis, 57 J. FLA.
MEDICAL

ASS'N 24, 27 (1970).

17. U. S. Census Data as reported by St. Petersburg Times (Fla.), Dec. 1, 1970, §A at 1,
col. 3.
18. Id.
19. Raglund, supra note 16, at 28.
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can predict for sure what the ultimate consequences may be. We can see the
consequences upon lower species, however, as growing numbers succumb to
the destruction of natural ingredients that are vital to, initially, robust life
and, finally, continued life.20 Man himself is part of nature, and the death
throes of the weaker species may be a danger signal preceding the death
knell for human life. Apart from survival, however, is the matter of the quality
of life. If man destroys nature and survives, it will be a triumph of
sorts. But in that triumph would lie the ultimate irony: the sacrifice of the
quintessential qualities of life in exchange for the sheer fact of life.
This "doomsday" introduction has dearly revealed my biases in environmental protection controversies. The discussion will now focus on how to
change the "everybody talks, but nobody does anything about it" attitude
concerning environmental abuse. Probably few people consciously favor environmental degradation as an independent abstract quality, but the subject
cannot be considered independent of competing goals and ideals. Two pervasive concepts in our culture must be confronted in establishing a sensible
attitude toward maintaining a healthy natural environment. One is the
frontier notion that economic development of the land and its resources is
an ultimate social good; 21 the other is that the unfettered use of private
property is an ultimate individual right.
Confrontation with those concepts poses two goals that must be met in
facing up to modem environmental exigencies. The first is to qualify the
concepts by creating a state of mind that acknowledges no man can isolate
his own goals from their impact upon the environment. The second is
to incorporate into our law the doctrine that no piece of the earth, whether
land, sea, or air can in truth become the sole property of any private entity
because no piece, no matter how small, is truly independent of all the rest.
Others have explained the principles of ecology and how "everything [in
nature] is connected to everything else. "22 For present purposes a simple Florida illustration will suffice. If the owner of tidewater marshiands bulkheads
his property, dredges the tidal body, and fills the fiats to build homes he
destroys the spawning grounds of shrimp, fish, and other creatures of the sea.
Consequently, fishermen catch fewer of these creatures, thereby hurting their
trade; fewer anglers are attracted to Florida, thereby damaging the tourist
trade; fewer fish are marketed, thereby reducing the food supply, fewer shore
birds can be supported, thereby diminishing the bird population; and on
ad infinitum.
20. See G. LAYCOCK, AMEucA's ENDANGERED

WILDLIFE (1969).

21. A Florida example of favoring economic gain over environmental purity is the
legislative endorsement of the Fenholloway River situation. See note 13 supra. One writer
has recently argued that our burgeoning population will compel continual economic growth,
productivity, and pollution. He states as a consequence of "the law of economic growth"
that a choice to reduce production cannot be made on the sole basis that production has
been found to be the cause of a "fouled" environment. St. Petersburg Times (Fla.), April 19,
1970, §B at 2, col. 1.
22. Barry Commoner has popularized this phrase in describing ecology. See, e.g., B.
COMMONER, SCIENCE AND SuRvivAL 26 (1963). See also Cornwell, Man Looks at His Environ.
ment, 57 J. FLA.MEDIcAy ASS'N 12 (1970).
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If ecological arguments are sound, any use of land affects the ecosystem
in some way. Since we must accept use of the land, it is beyond tolerable
limits that merits public attention. An extended definition of property should
be adopted, adding one more element to (not taking away from) the bundle
of interests that has been traditionally conceived as constituting the whole
property right in Anglo-American law - that is, the fee simple absolute. That
new element is like a life preserver or a fire extinguisher; it is a safety
measure assuring a right of public regulation to maintain the private use of
land and natural resources within tolerable limits of ecological soundness.
Outside of enlarging concepts of regulation necessitated by new revelations
about the impact of misuse, existing property rights, including the rights to
utilize and to alienate, need not be diminished one iota.
How can the law and lawyers participate in meeting the demands of the
present environmental crisis? Experience has shown that law, to be effective,
must follow the dictates of prevailing public concerns and mores and not
vice versa. 23 Given the proper concern, the impact of well thought-out legal
regulations could reinforce existing attitudes by providing a positive check
to hold anti-social behavior in line. Legal sanctions could reinforce the deterrent value of social sanctions in the following way. Whereas before legal
sanctions exist an offender is merely a thoughtless (and perhaps "bad") man,
24
after they apply he would be a lawbreaker (and perhaps a convict) as well.
In the absbence of public concern, however, it is very difficult to create
attitudes of social reprehensibility by the mere act of officially outlawing a
25
particular form of behavior.
Fortunately, national concern appears right for instituting far-reaching
legal controls on environmental abuse. To mention the myriad manifestations
of the symptoms would be pointless, but a glance through an index to any
kind of current publication, ranging from Playboy2s to more scholarly
periodicals, would reveal an outpouring of protest and indignation against
polluters of all descriptions. Now is the time to draw out of that wrath the
energy needed to transform the pervasive but diffuse concern into an acceptable, comprehensive, and dearly expressed set of legal duties. 27
Such a thing connot be done abstractly with hope of fulfilling all needs
of environmental protection. Kinds of abuse are too many, too diffuse, and
23. The history of prohibition on the sale of alcoholic beverages in the United States
is a well-known illustration of what public displeasure can do to defeat the operation of a
law. The issues of legalizing marijuana and pornography may be modem analogies.
24. Whether the threat of criminal sanctions by the outlawing of some mode of behavior
is an effective deterrent in itself is a controversial subject supporting voluminous literature.
See, e.g., Andenaes, The General Preventative Effects of Punishment, 114 U. PA. L. Rv. 949
(1966); Andenaes, General Prevention-Illusion or Reality?, 43 J. Csum. L. C. & P. S. 176

(1952).
25. Consider the effect of laws against driving while drinking in light of the almost
universal participation in the practice. For a careful description of enforcement problems see
Zylman, Are Drinking-DrivingLaws Enforced?, 37 PoLcr CHmz 48 (1970).
26. Douglas, The Public Be Damned, PLAYBOY, July 1969, at 143.
27. This is not meant to derogate the importance of Florida's constitutional environmental statement and various general legislative statements of intent. FLA. CONsr. art I, §7.
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too technical for that approach to satisfy every requirement. Therefore, careful work must be done in figuring out what ought to be done and in working
out strategies for doing it. The remainder of this article will attempt to
respond to those tasks in two respects. The first is to enumerate and comment
upon topics of concern and upon the functions to be performed in adequately
controlling environmental abuse. The second is to sketch the writer's view
of how the present legal and judicial posture in Florida might be used to
meet modem environmental exigencies.
SoMz Topics oF CONCERN
Although not exhaustive, the following roster of environmental topics
indicates the scope of the phenomena that must be made manageable to retain a livable environment.
Pollution Control
Dumping wastes into the air and water happens to be the most attacked
form of environmental abuse, probably because it is something everyone can
see. The sources of pollution are manifold. Although Florida does not yet
have the tremendous outpouring of industrial wastes found in more industrialized sections of the country, we do have isolated "hot-spots" that are
devastating within their scope. The water pollution in Escambia Bay and the
Saint Johns and Fenholloway Rivers is illustrative.
Improper disposal of human wastes is another serious concern. Continued
pumping of raw wastes into the earth and ocean cannot long be tolerated,
especially when effective methods of noncontaminating disposal are at hand.
The seriousness of this situation can only magnify as Florida's population
booms.
Florida, more than many states, is blessed with the natural ingredients
needed to support a thriving agricultural economy. But modern agriculture
poses severe pollution risks. Fertilizers wash into the waters of the state where
the excessive nutrients speed eutrophication, turning lakes into swamps and
rivers into over-rich drainage ditches. Clearing the land of its natural growth
to create fields and pastures aids washouts and requires application of more
fertilizers, which in turn speeds more nutrients to the waters. In addition,
great quantities of pesticides and herbicides are used to diminish losses to
insect pests and unwanted plants. Despite evidence finding these poisons all
over the earth and linking them to the destruction of animal life,2 their
use goes on in Florida while critics are accused of overreacting to minimal
perils.P
28.

The most noteworthy general publication in this field is R. CARSON, SILENT SRINo

(1962). See also Wurster, DDT Goes to Trial in Madison, 19 BIosCIENcE 809 (1969).
29. See, e.g., York, Wait! Do You Want To Upset the Balance of Nature?, 2 U. FiA.
MAGAzINE 8 (1970). Dr. York, Provost for the University of Florida's Institute of Food and
Agricultural Sciences, believes "critics of pesticides have failed to develop a valid case against
their usage." He concedes, however, "that any toxic chemical [and most chemicals are toxic
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As Florida's population grows, the number of automobiles and other
vehicles powered by internal combustion engines keeps pace. Although pressures are building to control the resulting pollution,30 the problem worsens as
the number of internal combustion engines operated in Florida increases.3,
More exotic forms of pollution also exist in Florida. As additional electrical power is generated greater demands are made upon state waters to
serve as heat sinkss 2 for power generators. This problem has been most
pointedly raised by proposed nuclear power plants,33 which in addition to
excess heat also generate dangerous radioactive wastes. The dumping of
surplus nerve gases off the Florida coast 34 demonstrates that even more
dangerous pollutants may leave the state as defenseless as it is to radioactive
poisons from nuclear weapons' testing s 5 In addition, mercury poisoning in
s6
natural waters, which is apparently a byproduct of paper producing processes
has recently reached serious concentrations in many places3 7 and may later
prove to be a serious threat to paper producing sections of Florida.
Most pollutants threaten the health of human and other life, and some,
such as the despoilation of waters for recreational uses and the ugliness and
dirtiness of smog, further diminish the quality of life within the polluted
at some concentration] is potentially dangerous and with improper usage may create a
problem." Id. at 9. See also Anderson, U.F. Scientists Disagree on Dangers of Pesticides, St.
Petersburg Times (Fla.), (Nov. 7, 1969, §B at 13, col. 1.
30. The 1970 legislature added a requirement to the Florida Motor Vehicle Inspector
program to insure that motor vehicle engine emission control devices are installed and "no
excessive visible emissions are caused." FLA. STAT. §325.19 (Supp. 1970).
31. In 1969, 3,894,756 motor vehicles plus 76,743 motorcycles were registered in Florida,
U.S. DOT News Release FHIwVA 490, Aug. 9, 1970, to operate over the state's 85,889 miles
of streets and highways, US. DOT News Release FHWA 389, Nov. 30, 1969. With help
from out-of-state vehicles, 37.6 billion miles were logged in Florida in 1969. U.S. DOT News
Release FHVA 490, Aug. 9, 1970.
32. A heat sink is a waste receiver for unused energy, which is an inevitable product in
any process that transforms an energy source (e.g., coal, oil) into useful work (e.g., mechanical or electrical power). Such a discharge of excess energy is a consequence of the second law
of thermodynamics. T. SEARS & S. ZYMANSKI, COLLEGE PHYSICS 353 (2d ed. 1952). The usual
heat sink for industrial processes is cooling water that is heated and discharged into a river,
bay, or the atmosphere.
33. Turkey Point Reactor on Biscayne Bay, of the Florida Power & Light Company,
has generated the most controversy so far. See United States v. Florida Power & Light Co.,
311 F. Supp. 1891 (S.D. Fla. 1970); Seadade Indus., Inc. v. Florida Power & Light Co., 245

So. 2d 209 (Fla. 1971).
34. In a widely publicized action Florida Governor Kirk and the Environmental Defense
Fund brought suit in an unsuccessful attempt to halt the Army's plan for dumping aging
nerve gas into the ocean east of Florida. 1 ENVIRONMENTAL L. DxoxsT 1:80.1 (1970).
35. Peacetime fears of radioactive fallout from nuclear explosions cannot be discounted
as the recent escape of a radio-active cloud from our underground nuclear test in Nevada
demonstrated. Charlotte Observer (N.C.), Dec. 20, 1970, at 1, col. 5.
86. TIME, Sept. 28, 1970, at 64.
37. Mercury poisoning now appears to be universal. The most frightening implication
of the Federal Drug Administration's recent revelation that most deep-water tuna contain
dangerous concentrations of mercury is that the very oceans are becoming dangerously contaminated. See Paper Processing Causes Mercury Poisoning, St. Petersburg Times (Fla.),
Dec. 16, 1970, §A at 1, col. 1.
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environment. For example, noise is a form of pollution that mainly degrades
life rather than destroys it, although very intense noises can produce physical
harm.38 Similarly, uncontrolled accumulations of junk within our communities pollute by degrading the visual environment. These factors become increasingly troublesome as the state's population expands to engulf more
areas.
Waste Disposal
Regulation is one side of pollution control. The other is development of
safe, alternative modes of disposing of the waste products generated by the
various processes attendant to modem life styles. Industrial wastes should no
longer by spouted into rivers or spewed into the air; raw human wastes
must no longer be dumped back into our water systems; and solid wastes s9
must no longer be dumped indiscriminately onto the land or into the water
or turned into air pollution by incineration; but all these wastes must be
disposed of somehow. Indeed, each of the pollutants mentioned above poses
an individual disposal problem.
In some cases adequate methods of disposal may not be available yet, and
in most instances adequate available methods have not been implemented.
This situation poses an affirmative public duty to develop and install adequate
waste disposal systems, but this will be costly. Until sufficient sanctions for
failing to change are available or until it becomes possible to meet the costs,
major polluters are likely to drag their feet in satisfying waste disposal
requirements.40
Exploitationof NaturalResources and Utilizationof the Land
Florida is bountiously blessed with natural resources, the most attractive
of which are her climate and natural recreational attractions. The most
valuable bit of her landscape is the narrow strip of the state embracing the

38. In 1970 Congress began dealing directly with noise by creating within the Environmental Protection Agency an office of Noise Abatement and Control having the duty to study
"noise and its effect on the public health and welfare in order to (1) identify and classify
causes and sources of noise, and (2) to determine: (a) effects at various levels; (b) projected
growth of noise levels in urban areas through the year 2000; (c) the psychological and
physiological effect on humans; (d) effects of sporadic extreme noise (such as jet noise near
airports) as compared with constant noise; (e) effect on wildlife and property [including
values]; and (g) such other matters as may be of interest in the public welfare." Noise Pollution and Abatement Act of 1970, Pub. L. No. 91-604 §401 (Dec. 31, 1970). The 1971 Florida
Legislature amended Fla. Stat. ch. 403 (1969) adding "noise" to the definition of "pollution"
and providing for abatement standards. Fla. Laws 1971, ch. 36.
39. For a discussion of legal problems involved see Note, The Legal Framework of Solid
Waste Disposal, 3 IND. LEGAL FORUM 415 (1970).

40. For the Nader viewpoint on this issue see Nader, The Profits in Pollution, THE
PROGREssivE, April 1970, at 19.

https://scholarship.law.ufl.edu/flr/vol23/iss3/3

8

Little:
New Attitudes
About
Legal Protection
for the Remains of Florida's
PROTECTION
FOR
FLORIDA'S
ENVIRONMENT

beaches and the tide-water marshes and adjacent land and water areas.41 Yet
the exploitation of these areas, such as by massing tremendous concentrations
of tourist facilities along the beaches of the gold coast, has been largely uncontrolled as dictated by economic, certainly not ecological, considerations.
Regulations needed for optimal development simply have not existed in
Florida.
Much destructive activity can be attributed in part to failure to understand or foresee factors that have now become quite apparent. In that regard,
no community has been free of mismanagement, which is as pervasive locally
as it is globally. For example, when venerable live-oak trees a century old
or more are ripped out of the earth to make way for wider streets and more
traffic, or when wild areas are denuded of natural vegetation and paved
over to provide parking for shopping centers, exploitation may be taking
place. Moreover, when a shopping center placed athwart the barrel of an
important flood plain creates severe water handling problems, the land is
being improperly utilized. When a planning board fails to issue a land utilization plan or when it issues one without having considered environmental
and ecological factors, the land is in danger of being abused.
Environmentaland HistoricalPreservation
Although preservation for the sake of preservation will be attacked as an
unsupportable goal by some people, 2 it is in fact a policy of our state and
federal governments. Vast areas have been set aside as parks and recreational
areas, often to be maintained in a wild state. Even so, too little has been done.
The eastern half of our country in particular has been cleaned of its virgin
forests. 3 Many species of wild life, robbed of their life supporting habitat,
41. The Florida Legislature in 1970 officially acknowledged the truth of this statement
when it declared: "(I) The legislature finds and declares that the highest and best use of
the seacoast of the state is as a source of public and private recreation. (2) The legislature
further finds and declares that the preservation of this use is a matter of the highest
urgency and priority and that such use can only be served effectively by maintaining the
coastal waters, estuaries, tidal flats, beaches and public lands adjoining the seacoast as close
to a pristine condition as possible, taking into account multiple use accommodations necessary to provide the broadest possible promotion of public and private interests." FLA. STAT.
§376.021 (1), (2) (Supp. 1970). See a/so FLA. STAT. § 161.052 (Supp. 1970), establishing a coastal
setback zone for construction near beaches; FLA. STAT. §§161.052-.211 (Supp. 1970), dealing
with the control of beach erosion; FLA. STAT. §370.0211 (Supp. 1970), creating a Coastal
Coordinating Council to lay plans for stemming the threat that great concentrations of
people pose for coastal areas.
42. An incident occurring in a public debate concerning proposed rezoning of undeveloped marshy lands in Gainesville, Fla., illustrates this point. The representative of the
landowners argued in effect: "We will accept any reasonable decision as to the use of the
land. The only thing we will not agree to is to leave the land as it ist" When considered
in terms of ecological considerations "leaving it as it is" could well be the highest and best
use of the land. The land developer was not willing to concede that possibility.
43. Historical author Catherine Drinker Bowen has caught the feeling of what it was
like for settlers in this country who found all locomotion blocked by trees. She says in those
early days "it was plain that in this country the forest was man's enemy." Hence, cutting
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have vanished forever, and other species are endangered. In Florida these include the bald eagle, the Everglade kite, the dusky seaside sparrow, the
alligator, the Eastern brown pelican, the Florida panther, and the Key deer."4
Although the destruction of any of these creatures may seem a small matter
to some people, it is important to others. Moreover, to everyone these losses
should have meaning to this extent: the extinction of a species in most
cases indicates the prior destruction of the conditions necessary to sustain
that form of life. Therefore, when species begin disappearing at an accelerating
rate,45 then it is time to wonder whether man may not be destroying the
foundation of his own continued existence.
Although Florida has devoted a portion of its territory to parks and wild
lands, other wild areas such as the Oklawaha River region'4 have been
threatened with destruction, and others such as the Suwannee River region
have been denied needed protection. 47 Moreover, some areas already afforded
protection are continually threatened by nearby developments. The Everglades National Park is imperiled by the massive population center to the
east and by the impending development of Big Cypress Swamp to the
north and the Audubon Society's Corkscrew Swamp Preserve is endangered 48
by the continual clearing and drainage of surrounding lands. It remains to
be seen whether Florida's newly enacted Wilderness Systems Act49 will play
an important role in protecting these natural treasures.
the trees was seen as a virtue. C. BowEN, MmAcLE AT PmLr.ALPnIA 146 (1966). Unfortunately,
that early dislike of trees still lingers.
44. G. LAYCOCK, AMaucA's ENDANGER1D WLLDLi 190-209 Appendix (1969).
45. "The rate at which wild species and races have come to extinction in recent times
has grown with alarming speed. Over the past fifty years the world has lost an average of
one vertebrate each year. The rate of loss has doubled in the last two centuries and is still
gaining momentum. Consequently, around the world today, several hundred species are inch-

ing steadily closer to a final exit." Id. at 2.
46. A thorough description of what was jeopardized by construction of the Cross-Florida
Barge Canal from the environmental lists standpoint may be found in FDE BARGE CANAL
REPORT,

supra note 11.

47. In 1968 Congress enacted the Wild and Scenic Rivers Act for the purpose of preserving designated rivers in "free-flowing condition" and for protecting their immediate environments "for the benefit and enjoyment of present and future generations." 16 U.S.C. §1271
(Supp. V 1965-1969). Although the Suwannee has been designated as a potential addition
to the protected American rivers, it has not been protected yet. 16 U.S.C. §1276 (a) (25)
(Supp. V 1965-1969). No other river in Florida, including the Oklawaha, has been given
protection under the Act. Three Florida areas were designated as "wilderness areas" by the
91st Congress. Act of Oct. 3,Pub. L. No. 91-504, 84 Stat. 1104 (1970).
48. See Cullen, The Drainingof Florida, St. Petersburg Times (Fla.), Jan. 10, 1971, §B
at 1, col. 5.
49. State Wilderness System Act, FLA. STAT. §§258.17-.33 (Supp. 1970). The Act provides:
"It is the legislative intent to establish a state wilderness system consisting of designated
wilderness areas which shall be set aside in permanent preserves, forever off limits to incompatible human activity. These areas shall be dedicated in perpetuity as wilderness areas
and shall be managed in such a way as to protect and enhance their basic natural qualitie$
for public enjoyment and utilization as reminders of the natural conditions that preceded
man." Id. §258.18. Moreover, the wording of the Act, rather than fully conceding control
back to nature in the designated wilderness areas, clearly demonstrates an intention to
perpetuate man's influence in providing: "In selecting wilderness areas, consideration shall
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Historical preservation is another goal that requires constant vigilance
if thoughtless or mindless destruction in the name of progress is to be prevented. The danger may not be to health in the sense that pollution or irresponsible exploitation of resources endanger health, but it does affect the
welfare of the people in that it affects the quality of life.
Population Control andDistribution
Paul Ehrlich's Population Bomb-° has revived the Malthusian prediction
of world-wide starvation, death, and disorder.51 Although such a dire consequence may be a long way off, growing populations dearly inflate the pressures
of pollution and exploitation as well as exacerbate every other conceivable
social issue.52 Thus, population growth and distribution pose severe environmental threats ranking below ultimate destruction.
Florida's policy has been to grow, and it has succeeded. Furthermore,
official Florida still marches under the "more growth" banner, 53 although
cries of "enough" are beginning to be heard. 4 Whether the latter view can
develop a powerful countervailing position in Florida could be an important
determinant to the state's future health and vitality.
Perhaps as important as the sheer number of people is the way they are
distributed over the geography. Florida has developed highly populated strips
of limited area that place virtually unbearable burdens upon the total resources of the affected regions while relegating the lesser populated regions
to an under represented political posture in view of the "one-man, one-vote"
doctrine. Hence, under-populated natural areas, such as the Everglades, are
endangered by competition on very unequal terms. Alligators, spoonbills,
water moccasins, eagles, and creatures of that ilk have no votes of their own
be given to potentially competing uses to insure that maximum utilization of the areas will
inure to the public." FLA. STAT. §258.27 (Supp. 1970) (emphasis added). The Florida Legislature demonstrated what "utilization" can mean when in 1970 it authorized sale of lands
in the Cecil M. Webb Wildlife Management Area for use as interstate highway right-of-way.
FLA. STAT. §372.024 (Supp. 1970).
50. P. EHRLICH, TnE POPULATION Bom (1968).
51. Theodosius Dobzhansky, an eminent natural scientist, used the term "population
explosion" in his 1962 book Mankind Evolving. There Dobzhansky observed: "It requires
no prophetic gift to foresee that, unless mankind annihilates itself by an all-out atomic war
or a similar madness, the task of controlling population size will overshadow all else within
at most a century and probably much sooner." T. DOBZHANSKY, MANU Nv EVOLVING 301

(1962).
52. See, e.g., Raglund, supra note 16; Patrick, HowJ Much Can Florida Grow-Before
There Is No Florida?,St. Petersburg Times (Fla.), Nov. 22, 1970 (Floridian Magazine) at 6.
53. In his inaugural address Florida Governor Reubin Askew promised: "[W]e will
strive to strengthen our tourist flow by productive and imaginative promotional progress."
St. Petersburg Times (Fla.), Jan. 6, 1971, §A at 16, col. 1. More tourists mean more permanent residents, of course. Furthermore, to encourage the industrial development of the
state, the 1969 Florida Legislature provided funding support in the Florida Industrial
Development Financing Act, FLA. STAT. §§159.25-.43 (1969).
54. Raglund, Population and Social, Political an4 Unvironmental Crisis, 57 J. FLA.
ME ICAL Ass'N 24 (1970).
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when matched against the residents of Dade County in a political contest as to
who gets water in times of drought. The swamp characters might as well
plead nolo contendere. The matter of proper population distribution gives
rise to many issues. No more may be said here than that, in my opinion,
questions of proper care for the environment are most important among
55
them.
Ecological Integrity and Survival of the Species
An elemental teaching of ecology is that life of any complexity depends
upon the existence of certain necessary conditions of survival. Remove the
elements one-by-one (or en masse) until the number of life-sustaining conditions is diminished below the irreducible minimum and the whole structure
of life tumbles 56 like a toy block castle does when the foundation blocks
are removed. This, as I understand it, is why so many scientists are alarmed
by the ubiquitous presence of DDT despite that fact that present concentrations of DDT may not be dangerously toxic to healthy human organisms.
The mere fact that individual members of the species are not dying does
not prove that a vital condition of continued propagation of the species is
unthreatened. Indeed, some scientists contend that present pesticide policies
will possibly have greatly deleterious consequences. 57 Therefore, since the
perils of being right about supposed dangers of pesticides are so great, and
the cost of being wrong so small, the prudent course would seem to be to
drastically limit pesticide use, at least until more definite knowledge is available.
In a sense all environmental issues cascade down to the question of survival.
Notwithstanding the ponderous implications of that position, not much
thought has been given, until very recently, to ultimate ecological issues in
developing human societies or to whether the interests involved are to be
afforded legal protection. Now is the time for change. The amorphous environmentalist movement needs to concentrate around some central theme in order
to obtain the stability and breadth necessary for controlling environmental
abuse.
FuNarloNs To BE PFa OmiuD
A primary job in developing adequate legal protection for the environment is to create a proper state of mind. Pollution and rank exploitation
must become subjects of outrage; pollutors and exploiters must become sub55. At least some interest in this topic is being taken by the Florida Legislature. One
member, Senator D. Robert Graham of Miami, recently called for a "state land policy" and
statewide building codes to deal with it. St. Petersburg Times (Fla.), Dec. 4, 1970, §B
at 1, col. 1.
56. For an understandable discussion of the "Basic Ecological Principles" see Cornwell,
supra note 22.
57. See, e.g., Cornwell, Environmental Hazards of Pesticides, THE FLA. NATuALStmr,
Jan. 1971, at 3.
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jects of ostracism. To some degree this is happening now because of the warm
reception the news media has given the environmental issue. Moreover, the
1970 Florida Legislature legislated environmental education into the state's
public education program. 58 The effective implementation of that move remains to be seen, of course, but on its face it is a desirable step.
Merely spreading an umbrella of social disapproval cannot control polluting and exploiting behavior so long as it is profitable to engage in the undesired behavior. Hence, the law must be employed to reduce monetary and
other profits where social pressures do not work. Since writing a formula for
producing effective legislation is too awesome a task to undertake here, it
will be enough to outline a few functions that need to be performed in protecting the environment.
Comprehensive Planning
Comprehensive planning appears to be elemental, but traditionally it has
been nil or controlled exclusively by economic considerations. 59 Furthermore,
ecological planning presupposes the availability of resources that presently
do not exist. One is a legally constituted body with the responsibility and
authority to do the job. Another is a supply of persons trained to obtain
and evaluate pertinent evidence and to put it in a form that is understandable and meaningful to policymakers. A third is a set of broad guidelines to
aid decisionmakers in utilizing available evidence to reach proper conclusions.
Filling the first void is obviously a legislative task. Although public funds
may be a source of support, the remaining tasks, training professionals and
generating guidelines, in large part falls to educators and scientists who almost exclusively have appropriate raw materials and data at hand. To date
no important efforts have been made to reach these ends.
Setting Standards
Setting standards is both a part of and corollary to comprehensive planning.
Creating standards for pollution control, land utilization, population distribution, or any of the other relevant topics obviously requires planning.
Established standards are reinforced as further planning relies upon them in
decisionmaking at every level. In addition, standards function more routinely
as the templates against which performance of appropriate activities is to be
measured. For example, a standard that limits automobile exhaust emissions
to specified concentrations of pollutants would serve as the measure of acceptable performance by persons being regulated.
Although environmental standards take on a definite legal tinge, setting

58.

The Florida Environmental Education Act of 1970, FLA.

STAT.

§229.8055

(Supp.

1970). Presumably, this law was enacted to take advantage of funds available under the
federal Environmental Education Act, Pub. L. No. 91-516, 84 Stat. 1312 (1970).
59. This has been exemplified by policy considerations in highway placement de siolW.s
See generally H. LEvrrr, SuPmeRGwAYs-SuPr ligm (1970).
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them is dearly not a job for legal technicians. At this point, as at many others,

scientists and technicians from other callings must provide decisionmakers
with the content of performance guidelines. In the environmental area,
pitifully little seems to have been done.
Planningfor Compliance
Planning for compliance is subsidiary both to comprehensive planning
and to standards setting. Even though the burden of compliance would seem
to fall upon potential abusers (who are quite often governments or governmental agencies), a realistic approach would require joint participation between the regulators and the regulated, at least initially. Creating something
in the midst of nothing will require patience as well as perseverence. In time,
however, the burden of planning for compliance will shift almost totally to
the users, who thenwill be on complete notice as to the requirements of appropriate standards. Part of their planning, no doubt, will be how to shift the
costs of compliance down as far as possible to the ultimate consumer of
whatever product or service is involved.
Investigatingfor Compliance
Investigating for compliance will be an official function of enforcement
agencies. Nevertheless, experience indicates that they are not always to be
trusted.0 0 Too frequently the regulators become "captives" of the regulated,
thereby subverting the intention of legislative policies and the public good.
Sometimes legislatures create very weak enforcers by withholding the power
needed to deal with sophisticated subjects; frequently agencies are crippled
by parsimonious appropriations, which necessitate spotty enforcement; and,
worst of all, responsible officials may be either occasionally corrupt or unmindful of the task they are charged to perform.
Since these failings can occur in any given agency, independent investigation is needed to insure that the regulators are doing their jobs. An alert
corps of environmentalists has been performing this job under very difficult
circumstances in the absence of adequate official institutions for protecting
the environment. In the process, some very important legal positions are being
established. To mention important examples, the technical concept of standing
to sue has been appreciably broadened in public interest cases,61 and the
right of private parties to enforce environmental regulations when the designated agency fails to do so has been clarified. 2 Moreover, a powerful group
of "public interest" litigants is emerging to protect the general welfare in
cases where officialdom either seems immobilized or is itself the abusive

DEFENDING THE ENVIRONMENT (1971).
A most noteworthy case is Scenic Hudson Preservation Conference v. F.P.C.,

60. See, e.g., J. SAX,

61.

354 F.2d

608 (2d Cir.), cert. denied, 384 U.S. 941 (1965). See generally L. Jaffe, Standing To Sue in
Conservation Suits, in LAw AND THE ENVIRONMENT 123 (1970).
62. Environmental Defense Fund, Inc. v, Hardin, 428 F.2d 1093 (D.C. Cir. 1970).
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culprit.0 In sum, the role of groups and even individuals from the public
at large in bringing legal actions to protect public interest is emerging as an
important right in the context of environmental lawsuits.0 4
Enforcement
Enforcement is the crucial focus of any set of legal regulations. The
probability of detection of abusive behavior must be high and the imposed
sanctions must be stringent enough to make compliance cheaper than noncompliance for potential abusers. Other intermediate tools may be employed,
such as issuance of cease-and-desist orders by appropriate regulatory agencies
and granting of injunctions of nonconforming practices by the courts. The
imposition of legal controls can attain optimum effectiveness only if enforcement is sure, timely, and substantial.
Reexamination
Reexamination should be a continuing process in any system of governmental control or regulation. It should be integrated into the whole fabric
of the system beginning with the incipient stages of planning.
Two premises support the need for continual reexamination. One is the
fundamental notion that governmental regulation is optimized when reduced
to the threshold necessary to do its job. More regulation than needed or more
oppressive measures than justified by the regulated behavior can be counterproductive in stifling legitimate modes of human conduct or creating "winkedat" and unenforceable laws. The second premise is that regulatory schemes
tend to become encrusted with debilitating deposits accruing from the
routinization of concepts and tasks. Concentration on internal operations can
obscure the substance of external goals. Constant reexamination and renewal
would tend to minimize these processes.
A way to achieve reexamination would be to set definite expiration dates
for regulations that either cast important burdens on any segment of society

63. In Florida, the National Audubon Society (Everglades National Park), the Alachua
Audubon Society (Cross-Florida Barge Canal), the Florida Defenders of the Environment
(Cross-Florida Barge Canal), the Environmental Defense Fund (Cross-Florida Barge Canal),
and Conservation 70's (legislative lobbying) are most noteworthy.
64. Michigan has created a legislative right to sue. The Michigan Environmental Protection Act of 1970 provides: "The attorney general . . . any person . . . or other legal

entity may maintain an action in the circuit court.., for declaratory and equitable relief
against the state, any political subdivision thereof, any instrumentality or agency of the
state or of a political subdivision thereof, any person, partnership, corporation, association,

organization or other legal entity for the protection of the air, water and other natural
resources and the public trust therein from pollution, impairment or destruction." Mich.
Laws 1970, Pub. Act. 127, §2 (1970) (emphasis added). Professor Joseph L. Sax, principal

author of the new law, refers to it as the basis for an "environmental" common law. Sax,
An Environmental Common Law for Michigan, 14 LAw QUADRANGLE NoTEs 27 (1970). Two
bills authorizing citizen enforcement of pollution laws were introduced in the 1971 Florida
legislative session, Fla. S.327 and Fla. H.R. 430.
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or that cost taxpayers substantial sums to enforce. Under such a plan continuation of any regulatory scheme would be reviewed periodically and rejustified
on the basis of performance, rather than promises.65
The Role of Lawyers and Courts
The preceding analysis places large burdens on legislatures, regulatory
agencies, and private citizens, but is silent on the role of lawyers and courts.
This is not because lawyers and courts bear no important role, nor is it
because it is neatly pigeon-holed in the context of the existing judicial system.
To the contrary, it is because their role is in large measure yet to be determined by the specific structure of a regulatory scheme established to perform the functions discussed above.
The importance of properly placing the courts within a larger social
framework is well illustrated by Jeremy Bentham's criticism of the common
law. Bentham attacked the process, saying: e6
It is the judges .

..

that make the common law. Do you know how

they make it? Just as a man makes laws for his dog. When your dog does
anything you want to break him of, you wait till he does it, and then
beat him for it. This is the way you make laws for your dog; and this
is the way the judges make law for you and me. They won't tell a man
beforehand what it is he should not do - they won't so much as allow
his being told; they lie by till he does something which they say he
should not have done, and then they hang him for it.
Many modern-day polluters must be smarting from a lashing analogous to
that Bentham deplored. Many have doubtlessly been placidly doing what they
have always done, breaking no existing laws (other than ecological ones) in
the process; suddenly the scourge of public indignation and, frequently, of
judicial summons has come down sharply in a more-or-less evangelical attempt
to break them of things that they had never been told not to do. Consequently, startled polluters yelp in surprise like a harried pup.
Lawsuits similar in style to Bentham's paradigm seem ill suited to be
the sole means of affording legal protection for the environment.6' The preceding discussion is intended to suggest that too many of the functions necessary to environmental protection do not aptly reside within the courts. In
the same vein, litigation is enforcement's cutting edge that keeps the rest
of the regulatory system operating effectively. The importance of this role
for lawyers and courts should never be minimized. As noted earlier, en-

65. Mandatory renewal of public interest legislation is not without its pitfalls. At each
renewal period the battle against vested interests might have to be refought, and vested

interests often have the greater resources.
66. J. B.NTn~m,
Truth Versus Ashurst. Or Law as Is It Contrasted with What It Is
Said To Be, in CoLuLarm WoRas 235 (1843).
67. For further discussion of this point see Little, The Status of the Law as a Tool for
Protecting the Environment, 57 J. FLA. MEincAL ASS'N 19 (1970).
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forcement is in effect the tuning mechanism of the entire regulatory scheme;
it is the function that determines the fidelity and quality of the regulations.5s
Although modem courts have proved to be remarkably flexible in the
range of interests they will protect, a rough generalization for fitting them
into the over-all enforcement of environmental protection schemes can be
formulated as follows:
(1) Where no protective regulatory structure exists or where it is too
scant to be effective, a climate receptive to building an appropriate rega.
latory structure can be encouraged by creative lawsuits.
(2) Where an adequate structure exists, litigation will serve as the
final step in enforcement and reinforce the effectiveness of the lesser
sanctions in the system.
(3) Where an adequate structure does exist but is not being employed
effectively, public interest litigation will either enforce the public's rights
directly, or obtain diligent performance by lax officials0 9
(4) Where individual rights are being abused, private litigation employing traditional nuisance and tort doctrines will serve to abate nuisances
and recover damages.
How IT GoEs

IN FLORIDA

In the Legislatureandas Affected by Congress
The people of Florida have a heavy burden of responsibility in protecting the state's natural environment. Disappointingly, that burden may
have fallen into incapable hands - hands that may indeed take Florida down
the broad road to "hell" as an easy alternative to the narrow path to sensible
progress. Both legislative and judicial occurrences during the past few years,
however, are heartening and a pro-environment state of mind may be
emerging in the state's official policy. The following discussion is intended to
test the direction of the trend in Florida and does not purport to cover
or evaluate all relevant developments exhaustively.
Of the various topics enumerated earlier, pollution control has been
dealt with most directly in Florida. In 1967 the legislature incorporated most
pollution control responsibilities, which had previously been scattered in
various state agencies, within the provisions of the Florida Air and Water
Pollution Control Act.70 That Act, which has been previously examined and

compared with the supplanted structure,7 1 appears on its face to provide a
68. In addition to the need for sufficient delegation of authority to enforcement officials,
sufficient funds must also be provided to make enforcement effective.
69. Professor Joseph Sax, a leading proponent of public interest litigation, persuasively
argues that this is the means by which public interests are to be protected, if at all. See
Sax, supra note 64, at 31.
70.

FLA. STAT. ch. 403

(1969).

71. Maloney, Plager & Baldwin, Water Pollution-Attempts To Decontaminate Florida
Law, 20 U. FLA. L. REv. 131 (1967).
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structure for comprehensive planning,72 standards setting,73 planning for compliance, 74 investigations for compliance,75 and enforcement. 8 Apparently, no
mandatory reexamination was built into the regulatory structure. Naturally
it is axiomatic that the effectiveness of this scheme (like any other) depends
upon the precise powers granted by the legislature, the quality of the direction
and the financial support available. No evaluation of these matters is made
here. Much also depends upon meanings imported into the various provisions
by judicial interpretation. More will be said of this later.
Various criticisms of the Air and Water Pollution Control Act can be
made. For instance, the definition of pollution, being cast in terms of "substances or contaminants,"7 7 is subject to a more restricted definition than is
desirable. For example, it has been suggested that this definition precludes
authority to regulate thermal pollution on the apparent basis that thermal
energy is neither a substance nor a contaminant. 7 Although this may be an
unnecessarily narrow reading of the word "contaminant," other varieties of
pollution would appear to be more difficult to squeeze into the scope of the
jurisdictional definition. For example, neither noise pollution nor sight pollution (that is, aesthetics) fits nicely. More curtailing than the narrowness
of the jurisdictional definition, however, is the failure of Florida's regulatory
scheme to treat directly the general issue of ecological balance.
The Florida Pesticide Law79 purports to regulate the sale and use of
pesticides and herbicides within the state, and the regulatory scheme makes
unlawful certain activities connected with the regulated substancess 0 A defect is that the Department of Agriculture is responsible for promulgating use
regulations concerning so-called "restricted pesticides."s1 This agency is tied
too closely to agricultural production. to be able to judge objectively environmental questions that may prove counter-productive to the enlargement of
crops. In short, a clear conflict of interest exists. Another drawback is that
the law fails to state explicitly that certain pesticides may merit total prohibition.s
The 1970 legislature partially answered the latter objection by adding the
so-called "persistent pesticide modifications"83 to the pesticide law. The
72. FLA. STAT. §403.061 (1) (1969).
73. FLA. STAT. §§403.051, .101 (1969).
74. FLA. STAT. §403.151 (1969).
75. FsLA. STAT. §403.091 (1969).
76. FiLA. STAT. §§ 403.121, .131, .141, .161 (1969).
77. FLA.STAT. §403.031 (3) (1969).
78. Maloney, Plager & Baldwin, supra note 71, at 148.
79. FLA..STAT. ch. 487 (1969).
80. FLA. STAT. §487.031 (1969).
81. FLA. STAT. §487.042 (1969).
82. FLA. STAT. §487.021 (39) (1969) merely defines restricted pesticide as a "highly toxic
pesticide and any other pesticide which the department finds is so hazardous to man or his
environment, animal, or crop . . .that restrictions on its sale, purchase, use, or possession
are necessary to protect the public." Note, however, that the use of arsenic as a fertilizer is
specifically allowed for grapefruit. FLA. STAT. §601.92 (1969).
83. FLA. STAT. §§487.021 (40), .031 (9) (Supp. 1970).
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amendments make unlawful the "broadcasting" of pesticides that "will persist in the environment beyond one year from the date of application," 8'
except in control of pests and disease in and under buildings, in emergency
control of human diseases and "for pest control on forest or agricultural crops
when no safe and effective alternative control method is available, as determined and regulated by the department of agriculture." 85 This supposed
tightening of controls on pesticide use can be discounted on at least two
grounds. One is that the Department of Agriculture still retains discretion over
the Act's application to agriculture where the massive quantities of persistent
pesticides are used. The second is that the prohibition is stated only in terms
of persistence and not in terms of toxicity.86 Therefore, dangerous short-lived
pesticides are not affected by the new regulation.
Provisions of the Air and Water Pollution Control Act perhaps can be
brought into play to cure these ills. Surely, dangerous pesticides such as
DDT 8 7 when spread upon the land in quantities customary to agricultural
usage are "substances . . . which are or may be potentially harmful or injurious to human health or welfare, animal or plant life." 88 Under this theory
the use of pesticides comes within the scope of the Pollution Control Act,
which is administered not by the Department of Agriculture but by the
Department of Air and Water Pollution Control.89
Since this article has emphasized enforcement, some comment about Air
and Water Pollution Act enforcement procedures is in order. The Department
of Air and Water Pollution Control has authority to inspect 9O sources of air
or water contamination for compliance with the law and to initiate procedures 91 leading to an administrative corrective order upon timely notice
and after a hearing, if requested. 92 If corrective action is not taken as ordered,
the Department can seek an injunction to enforce its order and proceedings
can be begun to levy both civil and criminal penalties.93

84.

FLA. STAT. §487.021 (40) (Supp. 1970).

85. FLA. STAT. §487.031 (9)(a) (Supp. 1970).
86.

Cornwell, supra note 57, at 6.

87. The death knell for DDT may have sounded with the opening of 1971. A United
States court of appeals has ordered the federal Department of Agriculture to proceed in its

consideration of a petition for a complete ban on DDT use. Environmental Defense Fund,
Inc. v. Ruckelshaus, 2 BNA ENVIRONM -T REP. (Decisions) at 1114 (D.C. Cir. Jan.-7, 1971).
88. FLA. STAT.
89, FLA. STAT.
90, FLA. STAT.
91. FLA. STAT.
92. FLA. STAT.
93. FLA. STAT.

§403.031 (3) (1969).

§§403.041-.061 (1969).
§403.091 (1969).
§403,121 (1969).
§403.121 (4) (a) (Supp. 1970).
§403.161 (1969). A recent case held that the notice requirements of FLA.

STAT. §403.121 (1969), must be satisfied as a condition precedent to the institution of an
action for civil or criminal penalties under FLa. STAT. §403.161 (1969), in cases charging
a continuing violation "predicated upon the usual and normal daily operation of the
alleged violator's business." St. Regis Paper Co. v. State, 237 So. 2d 797, 800 (1st D.C.A. Fla.
1970). The court stated the decision does not preclude immediate enforcement against
"unusual or abnormal" polluting activities, which the Department could also treat through
the emergency injunctive relief procedure in FLA. STAT. §403.131 (1969). Id. at 801.
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The Act, being silent as to other modes of enforcement, apparently reposes the power to originate enforcement action within the exclusive hands
of its regulatory agency, the Department of Air and Water Pollution Control.9 4 In a case arising when the applicable anti-pollution measure resided in
the jurisdiction of the health department, one Florida court ruled that that
scheme precluded private enforcement of the law when the regulatory agency
had not acted. 95 Such a narrow approach obviously limits the effectiveness of
the regulations to the extent that either administrative laxness or legislative
parsimony fails to support a comprehensive enforcement policy. One possible
correction for this is to provide for private enforcement where the official
structure fails. Michigan has approached this issue in a rather direct way
with legislation approving private enforcement. 96 Certain federal anti-pollution acts95 entitle citizen informers to a portion of penalties imposed against
violators and, therefore, avail private enforcement in qui tam actions on the
theory that the right is meaningless in the absence of some means to insure
enforcement. 98 Moreover, following 1970 amendments, the federal Clean Air
Act may in some circumstances be enforced by private action. 99 Incorporating
either of these devices into Florida's law would obviously strengthen enforcement potential. 00
Brief comment may be made of the other topics of concern discussed
earlier. Regarding waste disposal, the most important new developments are
the addition of section 14 of article VII of the 1968 Florida Constitution, permitting the issuance of "state bonds pledging the full faith and credit of the
state . .. without an election to finance the construction of air and water
pollution control and abatement and solid waste disposal facilities"' ' 1 and
the enactment of the Water Pollution Control and Sewage Treatment Plan
Grant Act,102 establishing a fund to be used to make grants to local govern-

ments for the construction or reconstruction of sewage treatment facilities.
In providing a general regulatory structure Florida law seems to have stopped
94. FLA. STAT. §§403.121, .131, 141 (1969). See also FLA. STAT. ch. 387 (1969).
95. Town of Palm Beach Shores v. Colonnades, Inc., 216 So. 2d 78 (4th D.C.A. Fla.

1968).
96. Mich. Laws 1970, Pub. Act. 127, §2 (1970).
97. E.g., the 1899 Refuse Act, 33 U.S.C. §411 (1964).
98. See Qui Tam Actions and the 1899 Refuse Act: Citizen Lawsuits Against Polluters
of the Nation's Waterways, CONSERVATION &c NATURAL REsouRcs SuBcoMm. ON GOVERNMENT
OPRATIONS, 91st Cong., 2d Sess. (Comm. Print. 1970).

99. Pub. L. No. 91-604, §401 (Dec. 31, 1970).
100. The Florida enforcement provisions were strengthened slightly in 1970. The legislature amended the enforcement provisions of the Air and Water Pollution Control Act to

eliminate the necessity of these preliminary procedures where "a violation of any provision
of this act has occurred which is determined to be of a temporary and non-continuing
nature .. " FIA. STAT. §403.121 (4) (a) (Supp. 1970).
101. Fla. H.R.J. Res. Nos. 3853, 4040 (1970). The federal Solid Waste Disposal Act,
42 U.S.C. §§3251-55 (Supp. V, 1965-1969), as amended by the Resource Recovery Act of
1970, Pub. L. No. 91-512, 84 Stat. 1227, provided for grants to state, local, and interstate
agencies for assistance in solid waste disposal planning and for construction of new or
improved solid waste disposal facilities.
102. FLA. STAT. §§403.1821-.1833 (Supp. 1970).
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at granting municipalities the power to "provide for the collection and disposal of garbage" 0 3 as well as for "collection and disposal of sewage and
other liquid wastes," 104 while imposing upon the division of health the duty
of promulgating regulations concerning garbage and refuse. 0 5 Specific provisions control wastes from mines 00 and prohibit the dumping of garbage,
refuse, or rubbish in designated public places. 107 This miscellany, even to
the extent that the Air and Water Pollution Act reinforces it to prevent pollution, hardly provides the positive approach now needed to handle wastes
and garbage in Florida.
A statement of legislative policy found in the Water Resources Law'0 8
purports to establish broad policies that could be the foundation for more
sweeping regulation of water resource exploitation. The policy is:'1 9
[I]t is declared to be the policy of the state that
(1) Waters in the state are a natural resource.
(2) The ownership, control of development and use of waters for
all beneficial purposes is within the jurisdiction of the state which in
the exercise of its powers may establish measures to effectuate the
proper and comprehensive utilization and protection of the waters.
(3) Waste and unreasonable use of water should be prevented and
the conservation of water should be accomplished.
(4) The public welfare and interest of the people of the state require the proper development, wise use, conservation, and protection
of water resources together with the land resources affected thereby.
This and other broad statements" 0 may be precursors of more specific and
effective regulations to come, or they may prove to be mere froth.
A recent enactment"' suggests that official concern about the natural
environment of the state is growing. Acknowledging that Florida's population
growth has placed great stress on the state's natural resources, and that the
depletion of these natural resources causes economic losses and detrimentally
affects the quality of life in the state, an Environmental Inventory Council
was established in the Department of Natural Resources to "develop an inventory of Florida's environment and natural resources for the purpose of
identification and classification.-12 Unfortunately, a mere 50,000 dollars was
appropriated to do the job, suggesting more lip service than real concern.
Moreover, the statute is silent as to uses that will be made of the inventory.
Nevertheless, its mere preparation could provide supporting data for laying

103.

FLA. STAT. §180.06(5)

(1969).

104. FLA. STAT. §180.06 (4) (1969).
105. FLA. STAT. §381.031 (1) (g) (1969).
106. FLA. STAT. ch. 533 (1969).
107.

FLA.STAT. §821.36 (1969).

108. FLA. STAT. §§373.071-.241 (1969).
109. FLA. STAT. §373.072 (1969).
110. See, e.g., FLA. CONsr. art. II,§7; FLA.
111.
112.

STAT.

§§403.021 (2), .021 (5) (1969).

FLA. STAT. §370.0212 (Supp. 1970).
FLA. STAT. §370.0212(3)(e) (Supp. 1970).

Published by UF Law Scholarship Repository, 1971

21

Florida Law
Vol.LAW
23, Iss.
3 [1971], Art. 3
UNIVERSITY
OFReview,
FLORIDA
REVIEW

(Vol. XXI

additional blocks in the structure of environmental legislation now being
built.
Although many public matters, such as the apportionment of governmental representatives, the size of the judiciary,118 and the distribution of
certain tax proceeds 1 are affected by the size of the population Florida laws
are silent concerning regulations pertaining to limits of population size or
distribution within the state. Apparently, no other state regulates these matters
either. Although population regulation is arguably the single most important
element in environmental protection, it seems destined to be very late in
coming because of the obvious social, political, and economic ramifications
to the state.
As for specific provisions other than the effect of pollution control laws,
Florida law is virtually devoid of regulations pertaining to ecological integrity and survival of the species, although some few species have been
protected via the outlawing of the killing of individual members of the
species. The 1970 legislature extended this protection to the manta ray11 5
and "beefed up" the laws protecting alligatorsilO and sea turtles. 1 r Except
in the case of the sea turtle,1 8 however, these laws concerned themselves only
with the taking of individual animals rather than the more severe situation
having to do with preserving the necessary conditions for their survival.
Certain sweeping language found in Florida law may enable more broad
environmental regulations. An important example is article II, section 7 of
the 1968 Florida Constitution, which provides:
It shall be the policy of the state to conserve and protect its natural
resources and scenic beauty. Adequate provision shall be made by law
for the abatement of air and water pollution and of excessive and unnecessary noise.
That constitutional imperative could become a significant mandate favoring ecological integrity; especially when it is coupled with the Air and Water
Pollution Control Act, which provides:119
The legislature finds and declares that control, regulation and abatement of... pollution ... which [is] or may be detrimental to human,

113. FLA. STAT. ch. 26 (1969).
114. E.g., distribution of the second gas tax. FLA. STAT. §208.11 (1969).
115. FLA. STAT. §370.12(4) (Supp. 1970).
116. Fr.A. STAT. §372.663 (1969) (Supp. 1970) (poaching); FLA. STAT. §372.6645 (Supp.
1970) (sale of alligator products).
117. FLA. STAT. §370.12(1) (Supp. 1970).
118. The new law directs a program of "active conservation" for sea turtles including
the safeguarding of nesting preserves "free from all predators." FLA. STAT. §370.12(1)(C)
(Supp. 1970).
119. FLA. STAT. §403.021 (6) (1969). The words "environment" or "ecology" crept into
some 1970 enactments of the legislature including FLA. STAT. §370.0211 (Supp. 1970) (Coastal
Coordinating Council) and FLA. STAT. §§253.12, .122, .124 (Supp. 1970) (submerged landsecological and biological reports).
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animal, aquatic or plant life... be increased to insure conservation of
natural resources, [and] to insure a continued safe environment.
These words, though pregnant with meaning, could be mere empty vessels.
Pro-environmentalists must encourage the legislature and the courts to treat
them in a fashion that will bring the inherent meaning to fruition and not
to abortion.1 20 The last section of this article attempts to outline one rationale
for proceeding.
In concluding a discussion of the legislative structure affecting environmental protection, mention must be made of federal activity. Although the
range of federal legislation is too great to be examined systematically, some
important recent developments suggest that a potentially workable federal
structure is crystallizing.
Acknowledging that definite form and leadership are needed to give
unified direction to piecemeal protective laws, the President recently created
the Environmental Protection Agency (EPA)1 21 to oversee the application
and enforcement of most federal environmental laws and programs. In its
work EPA is aided by the Council on Environmental Quality, 22 - which has

more passive duties of studying the present and prospective condition of the
environment and recommending national environmental policies to the President.123 The EPA administrationU4 and the Council will work together as
described by President Nixon: "In short, the Council focuses on what our
broad policies in the environmental field should be; the EPA would focus on
setting and enforcing pollution control standards."125 This framework provides
the nucleus of the organization needed on the federal level to perform many
of the functions enumerated above.
120. The Florida supreme court has anticipated this plea in a holding that shows that
article II,
section 7 of the Florida Constitution is substantive and not merely precatory. In
Seadade Indus., Inc. v. Florida Power &Light Co., 245 So. 2d 209, 214 (Fla. 1971), a condemnation case involving land being taken for part of the Biscayne Bay power reactor, the court
said: "A rational balance must be struck between protection of the public interest in our
national resources under Article II, Section 7, Florida Constitution, and the completion of
public works which are also in the public interest." In the case of condemnation suits the
court' laid down two requirements in striking the balance. One is that the condemning
authority "reasonably demonstrate that the [environmental] regulations and requirements
of the appropriate agencies can and will be met." The other is that the condemnor show
"that condemnation in advance of project approval will not lead to irreparable damage to
natural resources should approval be denied ...." Id. at 214.
121. Reorganization Plan No. 3, US. CODE CONG. & AD. NEws 2996 (1970).
122. See Exec. Order No. 11,514, 3 C.F.R. 4247 (Supp. 1970). The chairman of the

Council is the director of the Office of Environmental Quality established in the Executive
Office of the President by the Water and Environmental Quality Improvement Act of 1970,
Pub. L. No. 91-224, §203 (a), 84 Stat. 91.
123. National Environmental Policy Act, tit. JI, Pub. L. No. 91-190, §203, 83 Stat. 852

(1970).
124. Former Assistant U.S. Attorney General William Ruckeshaus was selected as the
first EPA administrator. TIME, Nov. 23, 1970, at 41.
125. President Nixon's Message to the Congress, July 9, U.S. CODE CoNG. & An. NEws

3003, 3007 (1970).
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Important substantive legislation has been enacted by Congress. The
Federal Water Pollution Control Act26 provides a number of measures for
controlling pollution of interstate and navigable waters. To achieve that goal
the Department of Interior, 27 in cooperation with other state and federal
agencies, is charged with preparing comprehensive plans for reducing pol-

lution in interstate waters and tributaries and for improving the sanitary
condition of surface and underground waters.128 The Department is also directed to research water pollution problems 29 and make grants to state and
local agencies for research, 30 for helping defray the costs of developing and
operating water pollution control measures,' 8 ' and for constructing sewage
treatment facilities.132 Furthermore, enforcement provisions are provided for
abating pollution that endangers the health and welfare of the people in
interstate or navigable waters. 3 Other provisions of the Water Pollution
Control Act regulate pollution from oil spillsI34 and sewage discharged from
5
ships and boats.'
Federal activity in regulating air pollution goes even further under the
Clean Air Act' 36 administered by the Environmental Protection Agency
(EPA).8 7 Perhaps the most important measures are those directing EPA
to issue engine exhaust emission standards for motor vehicles

ss

and aircraft'3

9

Asserting exclusive federal control,' 40 the Act outlaws the sale's of new
motor vehicle engines that do not meet the standards and directs federal
buyers to give preference, even at premium price, to vehicles equipped with
certified low-emission engines. 42 In enhancing general control over air pol126. 33 U.S.C. §§466 et seq. (1964), last amended by the Water Improvement Quality
Act of 1970, Pub. L. No. 91-224, 84 Stat. 91.
127. Within the Department of Interior, the Federal Water Quality Administration was
created to administer the Water Pollution Control Act. Pub. L. No. 91-224, §110(a), 84
Stat. 113 (1970).
128. Water Pollution Control Act, Pub. L. No. 91-224, §107, 84 Stat. 112 (1970).
129. Water Pollution Control Act, Pub. L. No. 91-224, §105, 84 Stat. 111 (1970).
180. Water Pollution Control Act, Pub. L. No. 91-224, §106, 84 Stat. 113 (1970).
131. Water Pollution Control Act, Pub. L. No. 91-224, §109, 84 Stat. 112 (1970).
132. Water Pollution Control Act, Pub. L. No. 91-224, §111, 84 Stat. 113 (1970). For
example, the city of Hollywood, Florida, received a grant of $3.2 million to improve its
sewage treatment facilities. 1 BNA ENVIRONMENT REP,. (Current Developments) at 957 (Jan. 8,

1971).
138. Water Pollution Control Act, Pub. L. No. 91-224, §112, 84 Stat. 114 (1970).
134. Pollution Control Act, Pub. L. No. 91-224, §102, 84 Stat. 91 (1970). For a criticism
of the oil spill provisions see Dix & Suna, The Control of Pollution by Oil Under the Water
Quality Improvement Act of 1970, 27 WAsH. & LEE L. R'V. 278 (1970).
135. Water Pollution Control Act, Pub. L. No. 91-224, §102, 84 Stat. 100 (1970).
136. 42 U.S.C. §§1857 et seq. (1964), as amended by the Air Quality Act of 1967, 81
Stat. 485, and by the Clean Air Act Amendments of 1970, Pub. L. No. 91-604, 84 Stat. 1676.
137. Air Quality Act, Pub. L. No. 90-148, §801, 84 Stat. 485 (1970).
138. Id. §201.
139. Id. §231.
140. Id. §209.
141. Id. §203. A civil penalty up to $10.00 for each offending engine may be imposed
against violators. Id. §205.
142. Id. §212(e).
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lution the Clean Air Act provides funds for research '43 and support of
planning and control programs undertaken by various agencies.144 Furthermore, EPA is to promulgate a series of air pollution standards"5 and has
authority to enforce them from the federal level in cooperation with the
14
states. 6
Although couched in policy terms, the National Environmental Policy
Act (NEPA) of 1969147 may prove to be seminal in helping create a beneficent
"state of mind." NEPA declares it to be continuing federal policy "to create
and maintain conditions under which man and nature can exist in productive harmony, and fulfill the social, economic, and other requirements of
present and future generations of Americans."148 To that end, a duty is impressed upon the federal government to:2"9
[U]se all practicable means, consistent with other considerations of
national policy, to improve and coordinate Federal plans, functions,
programs, and resources [so] that the Nation may (I) fulfill the responsibilities of each generation as trustee of the
environment for succeeding generations;
(2) assure for all Americans safe, healthful, productive, and aesthetically and culturally pleasing surroundings;
(3) attain the widest range of beneficial uses of the environment
without degradation, risk to health or safety, or other undesirable and
unintended consequences;
(4) preserve important historic, cultural, and natural aspects of our
national heritage, and maintain, wherever possible, an environment
which supports diversity and variety of individual choice;
(5) achieve a balance between population and resource use ....
Moreover, NEPA directs all governmental agencies to consider environmental factors in decisionmaking. 150 Failure to properly assess federal projects
for environmental impact, as required by NEPA, is being found by federal
courts to be a basis for temporarily halting federal projects pending satisfaction of environmental objections. 51

143.

Id. §103.

144. Id. §105.
145.

These include national primary and secondary ambient air quality standards for

various pollutants that may be tolerated within limits (id. §109); standards of performance
for new stationary sources

(which are generally industrial processes)

(id. §111);

and

national emission standards for hazardous air pollutants, which are those for which no
ambient standard is applicable and which "may cause or, contribute to, an increase in
mortality or an increase in serious irreversable, or incapacitating reversable, illness." (Id.
§112).
146.

Id. §113.

147. Pub. L. No. 91-190, 83 Stat. 852 (1969).
148. Id. §101 (a).
149. Id. §101 (b).
150. Id. §102. Following this mandate, the President issued Exec. Order No. 11,507,

3 C.F.R. §2573 (Supp. 1970) requiring that both the intent and the letter of federal environmental protection legislation be carried out at federal facilities.
151. Among many orders that could be cited is the one temporarily halting the Cross-
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NEPA's language is heady indeed and could reverse the course of environmental abuse, especially as it is perpetuated by projects funded by the federal
government. For example, vast changes could occur in highway placement factors, which have traditionally been limited to economic factors.
In fact, the mandates of the National Environmental Protection Act were
somewhat anticipated by 1968 changes 52 to the Federal Aid Highways Act 58
(which provides federal funding for most highways built in this country), by
the Highway Beautification Act of 1966,154 and by a statement of national
policy appearing in the Department of Transportation Act of 1966.55 That
policy is to make "special effort .. .to preserve the natural beauty of the
countryside and public park and recreation lands, wildlife and waterfowl
refuges, and historic sites." 155
High sounding words obviously can obfuscate true intentions and latterday changes of heart; moreover, the ignoring of national policies has not been
made unlawful. Qualifying clauses such as "consistent with other considerations of national policy" 5T found in the National Environmental Policy Act
affect the salutary aspects of generous policy statements. Thus, national policy
justified the Nixon administration's continued support of the development of
a supersonic transport plane, despite protestations of detrimental consequences to the environment.5 8 As for the environmental and social impact
of technological developments such as the SST, pending federal legislation
could have important ramifications in the future. The proposed Technology
Assessment Act,159 recognizing that "growth in scale and extent of technological application is a crucial element" in problems involving population
growth, "rapid consumption of natural resources," and "deterioration of the
human environment, natural and social," would feed Congress with "competent, unbiased information concerning the effects, physical, economic, social,
and political of the applications of technology."'8 0 Given such information
and the wisdom to comprehend its significance in perpetuating a healthful
natural and social environment and given the courage to withstand competing political and economic pressures, the representatives of the people
Florida Barge Canal, Environmental Defense Fund v. Corps of Engineers, 2 BNA ENvIzoNREP. (Decisions) at 1173 (1971).
152. Prior to 1968, consideration was to be given to economic factors in certain federal
aid highway placement decisions. 23 U.S.C. §128 (1964). In 1968 the procedures were amended
to require consideration of social factors as well. Pub. L. No. 90-495, 82 Stat. 828 (1968).
153. Pub. L. No. 90495, 82 Stat. 815 (1968).
154. Highway Beautification Act, Pub. L. No. 89-285, 79 Stat. 1028 (1968).
155. Department of Transportation Act, Pub. L. No. 89-670, 80 Stat. 931 (1966).
156. Id. §2 (b)2. The Supreme Court has held the language of the Department of
Transportation Act and the Federal-Aid Highway Act to be "a plain and explicit bar to
the use of federal funds for construction of highways through parks-only the most unusual
situations are exempted." Citizens To Preserve Overton Park, Inc. v. Volpe, 91 S.Ct. 814,
MEN'T

821 (1971).
157. Pub. L. No. 91-190, §2, 83 Stat. 852 (1969).
158. See 1 BNA ENVIRONMENT REP. (Current Developments) at 44 (May 15, 1970).
159. H.R. 18469, 92d Cong., 1st Sess. (1971).
160. Id.
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may one day adequately legislate for the good of all the people and for
nature as well.
In the Courts
The foregoing discussion suggests that both Florida and federal lawmakers
are acquiring a pro-environment state of mind. At least preambles to their
official pronouncements suggest such a trend. Equally important is the state
of mind judges bring to decisionmaking as they apply new legislative statements and old legal doctrines in resolving newly recognized disputes. Enough
cases have been decided in both state and federal courts to indicate that
the judiciary is taking environmental issues seriously. Both wins and losses
for environmentalists have been registered. Some of the more important recent
cases in both categories will be examined here.
Two economic realities in the environmental protection battle must eventually be faced. One is that protecting the environment will be generally more
costly on a short-run basis than ignoring environmental quality. The other
is that although an over-all cost-benefit balance might favor protecting the
environment on any given issue, the costs to peculiarly affected persons might
far exceed any proportionate good they recapture in individual benefits. In
City of St. Petersburgv. Briley, Wild & Associates, Inc. 8 1 the Florida supreme
court directly faced the latter question in the following context. The question
raised was: In view of the Florida constitutional proscription against taxing
property within municipalities "for services rendered by the County exclusively for the benefit of the property or residents in unincorporated areas"1 62
could county ad valorem taxes levied against residents of the city of St.
Petersburg be used to build sewage treatment facilities benefiting only noncity residents of the county? County advocates argued that elimination of untreated sewage from the streams, soils, and water of the county would so
redound to the general welfare of all county residents as to satisfy the constitutional requirement.
The supreme court rejected the notion that services bringing slight benefit
to municipal residents would make the tax levy constitutionalles and laid
down a "real and substantial benefit164 standard. In applying that test the
court commented that the expanding population in Pinellas County had
brought with it attendant environmental pollution and held that abating the
particular source of pollution would constitute a "real and substantial benefit"
to all county residents, saying:105
It is impossible to separate as between the various areas of the county
the deleterious effect upon the public health of contamination and
161. 289 So. 2d 817 (Fla. 1970).
162. FLA. CONs-r. art. VIII, §1 (h).
168. City of St. Petersburg v. Briley, Wild & Assodates, Inc., 2,9 So. 24 $17, 822
(Fla. 1970).
164. Id. at 823.
165. Id. at 824.

Published by UF Law Scholarship Repository, 1971

27

Florida LawOF
Review,
Vol. LAW
23, Iss.REVIEW
3 [1971], Art. 3
UNIVERSITY
FLORIDA

[Vol. XXII

pollution occurring in a particular area. It is unrealistic to say that
the elimination of pollution and contamination of the soils, waters and
streams of the unincorporated areas of Pinellas County will not be of
substantial benefit, healthwise and recreation-wise, to the incorporated
areas.

Briley indicates that the judiciary is not going to be stalled on a very
narrow cost-benefit definition, for a healthy environment was recognized as a
tangible enough benefit to be placed in the scales opposite real dollars. Furthermore, the case indicates an unarticulated but genuine underlying feeling
for one of the fundamentals of ecology: that everything is somehow connected
to everything else.
City of Miami v. City of Coral Gablesl6e involved a suit by the City of
Coral Gables and others to enjoin the operation of an air polluting incinerator
by the City of Miami. The trial court found the operation of the incinerator
to be both a public and private nuisance and enjoined further operation.
Among the arguments made by the City of Miami upon appeal was a "balancing the equities"167 rationale: that is, that great weight should be, accorded
the fact that the incinerator produced "relatively small inconvenience to
the small number of complaining citizens of Coral Gables versus the inconvenience of gigantic proportions to the great number of citizens served
by the incinerator" if the incinerator's operation were to be enjoined.16S In
its decision affirming the judgment of the trial court, the Third District Court
of Appeal, rejected the balancing test, citing an earlier supreme court case,169
and held in effect that where illegal polluting behavior exists it will be enjoined absolutely despite substantial hardship to the pollutor.170 This is indeed a desirable and progressive position.
Two other aspects of Coral Gables are worth mention. One is that governmental bodies are not immune from pollution controls and judicial enforcement. This is important since disposition of wastes and sewage can be
a tremendous polluter. The second is that the court was unimpressed by the
argument that the quantum of pollution produced by the incinerator was
an "insignificant factor when compared to the other forms of pollution which
affect the air and water of Dade County." 172 In ignoring that argument 72
166. 233 So. 2d 7 (3d D.CA. Fla. 1970).
167. For a discussion of' this doctrine in nuisance cases see Juergensmeyer, Control of
Air Pollution Through the Assertion of Private Rights, 1967 DUKE L.J. 1126, 1131.
168. City of Miami v. City of Coral Gables, 233 So. 2d 7, 12 (3d D.C.A. Fla. 1970).
169. State ex rel. Harris v. Lakeland, 141 Fla. 795, 193 So. 826 (1956).
170. City of Miami v. City of Coral Gables, 233 So. 2d 7, 12 (3d D.C.A. Fla. 1970).
171. Id. at 9.

172. The Third District Court of Appeal adhered to its position in subsequent proceedings in which the city of Miami sought to reopen the incinerator while plans for abating
the nuisance were being made. The court upheld a lower court denial of the city's petition
saying: "The incinerator had already been declared to be a nuisance, which ruling was
sustained on appeal. The proposed evidence and proffer did not tend to abate the nuisance,
and it was appropriate for the court to deny same." City of Miami v. City of Coral Gables,
240 So. 2d 499, 500 (3d D.C.A. Fla. 1970).
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the court avoided a trap that would have precluded enforcing anti-pollution
controls against anyone "because everyone else is doing it too." In applying
the Coral Gables result, sources of pollution may be individually abatedTs
without having to prove that the particular polluter is doing a disproportionate amount of harm.
Alton Box Board Co. v. Pantya74 concerned a nuisance action for damages
brought by a private citizen after his property had been injured by emissions
from the defendant's mill. The trial court rendered judgment for the plain-

tiff and the defendant appealed, arguing in part that because only lay
witnesses had given testimony for the plaintiff, the plaintiff had not sufficiently
proved that the mill's emissions had been the proximate cause of plaintiffs
damage. The defendant argued that the critical question was one of science
and outside the expertise of lay testimony. Relying upon an earlier Florida
case 75 as authority for the proposition that a jury has the prerogative to
reject expert testimony in favor of lay testimony, the First District Court of
Appeal held that a jury could make findings of fact based upon lay testimony
alone in resolving technical issues pertinent to pollution76
Although the plaintiffs won a battle against air pollution in Alton Box,
the opinion could prove troublesome to the environmental cause in that the
evidentiary aspects may prove to be counter-productive. Future trials involving
fundamental environmental issues may elicit considerable scientific testimony
that will probably support pro-environment arguments. In that context disastrous consequences could follow if juries are free to reject expert testimony
and rely upon the opinions of laymen.
Another case challenged the acts of the City of West Palm Beach in
disposing of sewage in an essentially raw state into the Atlantic Ocean. In
order for the sewage to reach the ocean it was transported through the
boundaries of the Town of Palm Beach. In attempting to halt condemnation of the town's land for building facilities needed to pump West Palm
Beach's sewage to the sea, the Town of Palm Beach argued that the power
of eminent domain extends only to takings for public purposes and, that no
public purpose was involved because dumping sewage into the sea is against
the public policy of Florida as expressed in the Air and Water Pollution Act.
In Town of Palm Beach v. City of West Palm Beach177 the Fourth District

Court of Appeal rejected that argument, contending that regulations issued
by the pollution commission allowed ocean discharge of sewage that has been
given only preliminary treatment. On this basis the court said: "It is ...apparent that the State Legislature, in adopting Florida Statutes 1967, chapter
403, Florida Statutes Annotated, has recognized the dangers of pollution, but

173. This presumes that anti-pollution regulations are applied systematically to all
detected polluters so that equal protection requirements are not violated.
174.
175.
176.

236 So. 2d 452 (Ist D.CA. Fla. 1970).
Gulf Life Ins. Co. v. Shelton, 155 Fla. 586, 21 So. 2d 39 (Fla. 1945).
Alton Box Bd. Co. v. Pantya, 236 So. 2d 452, 454 (Ist UCA, Fla. 1970).

177. 239 So. 2d 835 (4th D.C.A. Fla. 1970).
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most certainly has not declared sewage disposal systems incorporating an ocean
outfall to be against public policy, and not a public purpose. 178
Palm Beach is unimaginative in its approach to legislative pronouncements and in the use of the court's authority to question and even reject
standards prescribed by a regulatory agency. The public policy of Florida in
this regard is perfectly dear: "It shall be the policy of the state to conserve

and protect its natural resources and scenic beauty."179 "It is ... the public

policy of this state to conserve the waters of the state and to protect, maintain,
and improve the quality thereof... for the propagation of wildlife, fish and
other aquatic life, and for... recreational and other beneficial uses, and to
provide that no wastes be discharged into any waters of the state without first
being given the degree of treatment necessary to protect the beneficial uses of
such water."180 "It is hereby declared that the prevention, abatement, and
control of the pollution of the... waters of this State are affected with a
public interest....",,'L
The Palm Beach case was decided after the legislature had declared it to
be contrary to public policy to pollute the ocean waters of Florida (that
policy was reiterated with the enactment of the Oil Spill Prevention and Pollution Control Act 8

2

in 1970). It should be a matter of judicial concern

whether sewage being discharged in those waters has been treated sufficiently
to avoid violating that policy. The court relied entirely upon the existence
of an approving commission regulation without inquiring whether the commission had considered the requirements of "protecting the beneficial uses" of
the waters. This court had an opportunity to put some teeth into the declared
public policy of Florida but failed to do so. Meanwhile, sewage flows into
the sea. 88
Modem processes produce noises of enormous intensity. Unfortunately,
this is as true of industrial noises that one cannot always avoid as it is of
others such as rock concerts that one can eschew. The sounds of transportation
are pervasive offenders. If a citizen voluntarily moves into a severely affected
area he can be alleged to have "assumed the risk" or "moved to the nuisance."
But what of the person who has chosen a site of tranquility that is later invaded by the sounds of modern transportation? If his land is taken he must
be compensated and he can then move to avoid the disturbance. But what if

178. Id. at 840.
179. FIA. CoNST. art. IL §7.
180. FLA. STAT. §403.021 (3) (1969).
181. FLA. STAT. §403.021 (5) (1969).
182. FLA. STAT. §376.041 (Supp. 1970), states: "The discharge of oil, petroleum products,
their by-products, and other pollutants into or upon any coastal waters, estuaries, tidal flats,
beaches and lands adjoining the seacoast of the state is prohibited." (Emphasis added.)
183. The 1970 legislature took definite action in this regard by requiring "secondary
waste treatment and in addition thereto, advanced waste treatment as deemed necessary and
ordered by the department of air and water pollution control.
...
for sewage discharged
through ocean outfalls. FL.. STAT. §403.085 (Supp. 1970). Unfortunately, that provision applies to existing facilities as of Jan. 3, 1974, although no new construction may be permitted
without that degree of treatment.
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his land reposes between the boundary of actual taking on one side and the
limit reached by abusive noises on the other?
City of Jacksonville v. Schumann"s4 questioned whether the doctrine of
inverse condemnation could be employed to require a public body to exercise
its powers of eminent domain so as to assure compensation to landowners who
were being denied full use and enjoyment of their property by the continuing
nuisance of airport noise. Considering this to be an issue of first impression in
Florida, the First District Court of Appeal examined leading cases from the
supreme courts of Oregon,18 5 Washington, 2 6 and the United States 87 as well
as the requirements of the Florida Constitutionis before concluding:89
The concept of inverse condemnation can be readily accepted if we
acknowledge the doctrine that a continuing trespass or nuisance may
ripen into a constitutional taking of property within the ken of constitutional provisions prohibiting the taking of property without the
payment of just compensation.
The court then found that the latter doctrine had been established as the
law of Florida by an earlier supreme court decision.1 90 The court consequently
held that the plaintiff's allegations under a theory of inverse condemnation
with a plea for an injunction as an alternative remedy stated a cause of
action in Florida.'1'
Although the two cases have notably different issues and ramifications,
Schumann is like Briley' 92 in shifting the costs of anti-pollution measures
from a small group that seems to be getting direct relief to a larger group that
can better bear the costs. Nonetheless, the larger population is in fact obtaining benefits in each case. The people of St. Petersburg obtain the advantages of an unpolluted environment; the people of Jacksonville enjoy the
use of an airport.
More is involved in Schumann than a mere shifting of costs, however.
Building airports will be more expensive hereafter because of the larger areas
of land that must be taken. Nevertheless, this may prove to be generally
beneficial since it should encourage more careful planning in locating airport
facilities.
Cases seeking to extend the inverse condemnation theory to protect homeowners dispossessed in whole or part by highway noises were inevitable after

184. 167 So. 2d 95 (Ist D.C.A. Fla. 1964), cert. denied, 172 So. 2d 597 (Fla. 1965), cert.
denied, 390 US. 981 (1968).
185. Thornburg v. Port of Portland, 233 Ore. 178, 376 P.2d 100 (1962).
186. Martin v. Port of Seattle, 64 Wash. 2d 509, 391 P.2d 540 (1964), cert. denied, 379
U.S. 989 (1965).
187. Griggs v. Allegheny County, 869 U.S. 84 (1962); United States v. Causby, 828
U.S. 256 (1946).
188. FLA. CoNsr. art. XVI, §29 (1885).
189. City of Jacksonville v. Schumann, 167 So. 2d 95, 102 (1st D.C.A. Fla. 1964).
190. State Road Dep't v. Tharp, 146 Fla. 745, 1 So. 2d 868 (1941).
191. City of Jacksonville v. Schumann, 167 So. 2d 95, 103 (Ist D.C.A. Fla. 1964).
192. City of St. Petersburg v. Briley, Wild & Associates, Inc., 239 So. 2d 817 (Fla. 1970).
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Schumann. Northcutt v. State Road Department gs rejected such an extension. The Third District Court of Appeal first drew a factual distinction,

saying:

94

[Mhere is a substantial difference between the use of an airport by
airplanes and the use of highway and access roads by motor vehicles.
The noise intensity factor is different; the safety factors are different;
and the use factors are different.
Unfortunately, however, the court did not merely decide against the
homeowner on the basis of a factual distinction as to the degree of deprivation
involved (which I argue it should not do in any case without an evidentiary
hearing having been held), but continued to draw a legal distinction between
a "taking," which must be compensated under the Florida Constitution,19 5
and mere "damages" to property, which, according to the court, does not
entitle a homeowner to compensation 19 6 Thus, the legal analysis in Northcutt
implicitly rejects Schumann and in effect raises a conflict between the first
and third circuits that eventually must be resolved by the Florida supreme
court.
The Florida courts arguably should view the Schumann position as proper
and extend it to cover Northcutt situations where the proof of equivalent
deprivation of the use of one's property has been made. In short, the theory
of inverse condemnation should be accepted, both to protect property owners
and to regulate governmental planners, and it should apply on the basis
of the fact of deprivation and not on the basis of its source. Stringent requirements of proof of deprivation would be proper; mere allegations should not
be enough.
It seems remarkable that no mention of federal constitutional requirements concerning compensation for governmentally taken lands appeared in
Northcutt, and the meaning of "taking" in that context was missing. If the
Northcutt court had been called upon to consider a possible federal question, its opinion might have been different. The injunction found in the
fourteenth amendment to the United States Constitution against depriving
"any person of... property, without due process of law" has been interpreted
by the United States Supreme Court 97 as requiring compensation as an
"essential element" of the right. That holding in effect imposes the restraints
upon federal taking found in the fifth amendment upon the states under the
fourteenth amendment.1 98 Hence, the broader meaning given the word
"taking" in the fifth amendment context by the cases cited in Schumann
193. 209 So. 2d 710 (3d D.C.A. Fla.), cert. denied, 219 So. 2d 687 (Fla. 1968).
194. 209 So. 2d 710, 711.
195. FLA. CONST., Dec. of Rights §12; FLA. CONST. art. XVI, §29 (1885), in effect when
Northcutt was decided is now found in FLA. CoNsr. art X, §6 (a).
196. 209 So. 2d 710, at 712, 713, citing 12 FLA. Jut. Eminent Domain §68, at 48 (1957); 4
P. NicHoLs, THx LAW OF EMINENT DOMAIN §14 (1)[1] (J. Sackman, 3d rev. ed. 1962).
197. Chicago B. & Q. R.R. v. Chicago, 166 U.S. 226, 239 (1897).
198. Amendment V expressly states "private property [shall not] be taken for public

use, without just compensation" whereas amendment XIV states merely that "any State
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arguably should apply equally to deprivations protected against under the
fourteenth amendment. Upon accepting that view, a Florida court would
necessarily conclude that the meaning attributed to the word "taking" in
the Florida Constitution must give way to the federal meaning when federal
questions are involved.
The Northcutt court revealed the legal conclusion that it would reach
when it preceded its legal analysis with the following view of policy considerations involved: 199
An airport may be placed at a considerable distance from a city while
it is a public necessity for roads and highways to be built close to, or
directly through a city, and sometimes through its most heavily populated areas. To sustain the amended complaint of the plaintiffs as
sufficient for inverse condemnation would bring to an effective halt
the construction, operation and maintenance of access roads and highways within the State of Florida. It would be impossible to determine
and prepare with any degree of accuracy, a reasonable budget for the
construction of highways and access roads in the future in Florida.
After the access roads and highway were constructed and in operation,
each individual land owner adjacent thereto could seek damages from
the state for a taking of their property resulting from the increased
noises, dust and vibrations, coming from the motor vehicles using the
adjacent highway.
This view, rather than the legal opinion, is what really needs to be reconsidered and reevaluated. Everybody, not just those unlucky enough to be
close at hand, should be required to share in the cost of the progress (more
highways and airports) when that progress exacts an important price of any
description. Moreover, since it is going to'be increasingly difficult to separate
oneself from unwanted intrusions of highways and other public developments, the law should demand more careful planning 2 0 than ever before. In
this light Schumann was correct and should be extended, and the reasoning
of Northcutt should be rejected.
Just as superhighways have brought magnified intensities of noise pollution
to Florida, so has the entry of nuclear power generating plants intensified
[shall not] deprive any person of... property, without due process of law." Chicago read in
the requirement for compensation.
199. Northcutt v. State Road Dep't, 209 So. 2d 710, 711 (Sd D.C.A. Fla. 1968).
200. No matter how careful the planning, some individuals are always going to be disappointed at the routing. For example, the defendant in Ragland v. Department of Transp.,
242 So. 2d 475 (Ist D.C.A. Fla. 1970), resisted a condemnation suit being brought to acquire
right-of-way for building interstate highway 1-295. In his action Ragland mounted a fullscale environmental attack on the highway, attempting to gain judidal recognition that
over-all environmental considerations required re-routing the highway in the public interest.
Although the court acknowledged the environmental concern, it held against the defendant
on the basis that no competent substantial evidence in the record supported the contention
that the road placement division was either arbirary or in abuse of discretion. As to the
environmental arguments, the court concluded they should be directed to the legislative
and executive branches of government. By contrast, one may examine the attitude of several
federal courts as expressed in the Zabel, Coastal Petroleum, and Ray cases infra.
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thermal pollution of the waters of the state. Electrip power plants must have
some means to cool the steam used to drive generating turbines. Cooling
water carries rejected thermal energy and transmits it to larger bodies of
water. The heating-up of the "sink" where the energy is dissipated can change
the ecological qualities of the immediate environment and destroy life residing there. The most controversial installation to date is the Turkey Point
Plant being built on Biscayne Bay. In United States v. Florida Power &

Light 201 the federal government sued to protect the area encompassing Biscayne National Monument 202 and sought a preliminary injunction during
pendency of the suit on the merits to stop operations threatening marine
life. After holding an evidentiary hearing, a federal district court ruled:
"[Tihe government has not carried the burden of showing that the present
operation of the Turkey Point Plant is causing irreparable damage to lower
Biscayne Bay." 203 Although some damage was proved, it was "minimal and
retrievable" and not "irreparable," as would be necessary before the court
would order the power company to submit plans to cool the hot water discharge. Nevertheless, the court acknowledged possible damage that might
ensue from placing the plant in full operation and suggested that later hear204
ings should examine this matter.
Florida Power can be regarded as progressive because of the concerned
state of mind of the judge. Nevertheless, the case demonstrates two difficulties confronting environmental causes of action. One is placing the burden
of proof upon the protectors of environment to show irreparable damage
rather than lessening the burden of proof or shifting it to the polluting party.
Further discussion of this technical issue is beyond the scope of this article,
but has recently been treated elsewhere. 205 The second difficulty is the
practice of allowing an investor to continue with his project until a point of
intolerable- damage is reached. 2' 6 Although the FloridaPower situation may
justify this approach because corrective action can later be taken without
preventing use of the completed plant (by adding a cooling system), in other
circumstances no after-the-fact correction is possible. In those cases the
polluter can argue that whatever environmental damage ensues does not
balance the loss of huge investments. As a matter of fact, proponents of the
Cross-Florida Barge Canal made exactly this argument in favor of continuing
201. 811 F. Supp. 1391 (S.D. Fla. 1970).
202. Pub. L. No. 90-606, 82 Stat. 1188 (1968) established the Biscayne Bay National
Monument. In 1970 the state legislature authorized sale of certain lands held in Internal
Improvement Trust Fund for inclusion in the monument. FLA. STAT. §253.62 (8)-(4) (Supp.

1970).
203. United States v. Florida Power & Light Co., 311 F. Supp. 1391, 1392 (SMD.Fla.

1970).
204. Id. at 1392.
205. Krier, Environmental Litigation and the Burden of Proof, in LAW AND
VIRONMENT

THE

EN-

105 (M. Baldwin & J. Page eds. 1970).

206. In Seadade Indus., Inc. v. Florida Power & Light, 245 So. 2d 309 (Fla. 1971), a
Florida case arising out of the same project as Florida Power, the Florida supreme court indicated that it will employ article II, section 7 of the Florida Constitution to prevent this
occurrence at least in condemnation siuations. See discussion note 120 supra.
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construction of the project. 207 Protecting the environment is too -important
a mission to be thwarted by such bootstrapping tactics, and courts should
impose heavy burdens of proof against potential polluters early in projects'
timetables.
Issues concerning sale of sovereignty lands and the rights of developers
to exploit submerged areas that once were burdened with a public trust are
extremely important in Florida. In that regard Florida's atypical policy of
selling trust lands to private persons has fostered "unfortunate experiences" 208
such as the indiscriminate filing of Boca Ceiga Bay. Moving to correct former
practices encouraging the sale of sovereignty lands to private developers, the
Florida Legislature prohibited sales that would be "contrary to the public
interest."2 09 Since then, Floridians have taken an even tighter hold on lands
remaining in public hands by amending the Florida Constitution to forbid
sales unless it is affirmatively in the public interest to do so. 210 Although it
remains to be seen what will be construed to be in the public interest in
making sales (surely the mere raising of money will not be), the new restriction upon sales seems the next best thing to absolute prohibition.
Tighter restrictions upon future sales of submerged lands do not give protection from the despoilation of dredge and fill operations to important
submerged areas that already have been conveyed. Zabel v. Tabb,2- a recent
Fifth Circuit Court of Appeals' opinion involving the right of landowners to
fill tidelands in Boca Ceiga Bay, considerably strengthened the protectionist's
cause in that regard. Zabel ruled that federal authorities could on ecological
grounds refuse to issue permits212 to fill privately owned submerged lands
under navigable waters, even though Congress in enacting the Submerged
Lands Act 213 had arguably relinquished all federal control except over
navigation. Since a lower federal court had found 214 that the proposed fill
would not interfere with navigation, the question as to whether other aspects
of federal control remain was raised. The court answered that Congress'
plenary power to regulate commerce had not been abrogated by the Sub207. This is the so-called "sunk fund" argument that concludes from the mere fact that
considerable funds have already been expended that it would be wasteful not to continue.
The argument fails, of course, in those cases where it can be shown that stopping a project
will be more economical in terms of both dollars and the environment than completing it.
208. Sax, The Public Trust Doctrine, 68 MIcH. L. Rv. 471, 548 n. 236 (1970) (cites
Florida cases).
209. FLA. STAT. §253.12 (Supp. 1970).
210, In November 1970, the constitution was amended to read: "Sovereignty land.-The
title to land under navigable waters, within the boundaries of the state, which have not
been alienated, including beaches below mean high water lines, is held by the state, by
virtue of its sovereignty, in trust for all the people. Sale of such lands may be authorized
by law, but only when in the public interest. Private use of portions of such lands may be
authorized by law, but only when not contrary to the public interest." FLA. CONST. art X, §11.

211. 430 F.2d 199 (5th Cir. 1970), rev'g 296 F. Supp. 764 (M.D. Fla. 1969), cert. denied,
91 S. Ct. 873 (1971).
212. Required by 33 U.S.C. §403 (1964) before creating obstruction to navigable waters.
213. 43 U.S.C. §1311 (a) (b) (1964).
214. Zabel v. Tabb, 296 F. Supp. 764 (M.D. Fla. 1969), reu'd, 430 F.2d 199 (5th Cir. 1970),
cert. denied, 91 S. Ct. 873 (1971).
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merged Lands Act, and, furthermore, that the ecological ramifications of
filling tidelands sufficiently affect commerce as to justify federal regulation.
Hence, rejection of the permit on ecological grounds was proper.
Zabel could be a bulwark against future indiscriminate dredging and
filling in privately owned lands that are encumbered with the requisite residue of federal control under the Rivers and Harbors Act 215 as bolstered by
the environmental mandates of the Fish and Wildlife Coordination Act of
1958216 and the National Environmental Policy Act of 1969.217 This assumes,
of course, that the regulatory agency 218 will continue to apply these policies as
it did in Zabel.
The importance of the Zabel decision was not lost on Judge Brown who
219
began the opinion in the case with this prologue:
It is the destiny of the Fifth Circuit to be in the middle of great,
oftentimes explosive issues of spectacular public importance. So it is
here we enter in depth the contemporary interest in the preservation of
our environment. By an injunction requiring the issuance of a permit
to fill in eleven acres of tidelands in the beautiful Boca Ceiga Bay in
the St. Petersburg-Tampa, Florida area for use as a commercial mobile
trailer park, the District Judge held that the Secretary of the Army and
his functionary, the Chief of Engineers, had no power to consider anything except interference with navigation. There being no such obstruction to navigation, they were ordered to issue a permit even though
the permittees acknowledged that "there was evidence before the Corps
of Engineers sufficient to justify an administrative agency finding that
[the] fill would do damage to the ecology or marine life on the bottom."
We hold that nothing in the statutory structure compels the Secretary
to dose his eyes to all that others see or think they see. The establishment was entitled, if not required, to consider ecological factors and,
being persuaded by them, to deny that which might have been granted
routinely five, ten, or fifteen years ago before man's explosive increase
made all, including Congress, aware of civilization's potential destruction from breathing its own polluted air and drinking its own infected
water and the immeasurable loss from a silent-spring-like disturbance
of nature's economy. We reverse.
Zabel's result is heartening to environmentalists.120 However, one aspect
of the opinion is troublesome and, if not modified, could put roadblocks in
the progressive application of the regulatory scheme it approves. The landowner claimed that the denial of a dredge and fill permit would constitute
a taking without just compensation. The court answered that no taking had
been made because: "The waters and underlying land are subject to the
215. 33 U.S.C. §403 (1964).
216. 16 U.S.C. §661 (1964).
217. 42 U.S.C. §4331 (1964), as amended, (Supp. V, 1965-1969).
218. Proposed activities affecting navigable waters must be "recommended" by the Chief
of Engineers and "authorized" by the Secretary of the Army. 33 U.S.C. §403 (1964).
219. Zabel v. Tabb, 430 F.2d 199 (5th Cir. 1970), cert. denied, 91 S. Ct. 873 (1971).
220. The writer does not purport to pass upon the merits of the legal arguments in
Zabel. Some persons have suggested in private conversation that the opinion was much more
sweeping than it needed to be.
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paramount servitude in the Federal government which the Submerged Lands
Act expressly reserved as an incident of power incident to the Commerce
Clause." 22 1 That legal analysis no doubt is correct, but it seemingly thrusts
a hardship upon the landowner who bought the land from the state under
the assumption that he was obtaining a fee. In fact, in an earlier case involving
the identical piece of land and the same landowners the Florida supreme
court had held it to be impermissible for a state body22 2 to withhold a dredge
22
228
and fill permit on the grounds cited because: '
The statutory rights of the appellants to dredge, fill and bulkhead the
land, subject to reasonable limitations, are the appellants only present
rights attributable to the submerged land itself. Those rights may not
be arbitrarily denied and the owners deprived of the only beneficial
use of their property without compensation.
The Florida court had earlier concluded that the landowner had a right
to dredge, fill and bulkhead because "the conveyance from the Trustees of the
Internal Improvement Fund carried [the right] with it .... ,,225
In effect the two Zabel cases appear to have the anomalous result that the
state is restrained from denying permits because it would be an uncompensated taking to do so under state law whereas the federal government is not
so restrained because there is no taking under federal law. The anomaly is
removed, of course, when one concludes that the Florida court was wrong in
holding that the right to dredge, fill and bulkhead had been conveyed because,
under the federal Zabel view of the grant to the state, 226 the state never had
such a right to transfer. This, however, does not remove the unfortunate
result that many landowners may have purchased land on the assumption
that they were receiving something that they in fact did not receive. Rather
than leave these landowners frustrated completely, the fairer result would be
to treat the denial of permits in the nature of inverse condemnation and
require compensation based on whatever value the land might have in its
natural state without rights of exploitation. This result would somewhat relieve the affected landowners and at the same time return the valuable
227
tidelands to the state's protective ownership.
That very pattern was adopted by a federal district court in Florida in
approving the denial of a petition to mine limestone from the bottom of
221. Zabel v. Tabb, 430 F.2d 199, 215 (5th Cir. 1970), cert. denied, 91 S. Ct. 873 (1971).
222. The Pinellas County Water and Navigation Control Authority originally denied a
permit under state law in 1963. See Zabel v. Pinellas County Water Navigation Control
Authority, 154 So. 2d 181 (2d D.C.A. Fla. 1963).
225. "Undesirable results under criteria of Chap. 31, 182, Spec. Acts. 1955 see. 8, p. 188." Id.
224. Zabel v. Pinellas County Water & Navigation Authority, 171 So. 2d 376, 581 (Fla.
1965) (three justices dissented), rev'g 154 So.2d 181 (2d D.CA. Fla. 1965).
225. Id. at 380, citing Fla. Laws 1917, ch. 7504, §5, at 117.
226. This view considers such grants to be under the Submerged Lands Act, 45 U.S.C.

§1115(a)(b) (1964).
227. This opens up the further question: Who would pay for the taking? The state or
the federal government?
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Lake Okeechobee. The owner of leases on lake beds let by the state applied
to federal authorities for a mining permit under the Rivers and Harbors
Act. 22 8 As required by its regulations, 29 the United States Army Corps of
Engineers denied the permit because state authorities had not approved the
project. The lease holder, Coastal Petroleum Compaiiy, sought declaratory
relief, alleging in part that denial was improper because the mining would
not obstruct navigation in the lake. The trial court in Coastal Petroleum Co.
v. Secretary of the Army 230 agreed that denial was improper adopting the
conclusion of the federal trial court in Zabel231 that obstruction to navigation
was the only permissible ground of denial under the law. Coastal was issued
on June 30, 1970, sixteen days before the federal appellate court in Zabel
rejected that reasoning on July 16, 1970.
Just as the Zabel appeals court would not allow dredging and filling to
continue, the trial court was not satisfied to allow the mining in Coastal.
Persuaded by evidence that mining would permit salt water intrusion into
the lake, thereby threatening the fresh water supply needed to meet the
demands of the state's population, its agricultural industry, and "Florida's
unique and priceless Everglades National Park," the court said "the balancing
of interests between Coastal, the Trustees, and the people of the State of
Florida lends weight to the prevention of such mining operations by a private
company" 23 2 and refused to order the issuance of the permit. Having found
that Coastal had a legal right to mine the lake bed, the court felt constrained to order another hearing to determine the compensation to be paid
2s3
to the leaseholder in the amount of lost profits.
Both Coastal and the ultimate Zabel decisions protect the environment and
are salutary in that respect. Obviously, the reasoning of the two conflicts at
points and eventually must be resolved. A desirable result, as outlined above,
would be to adopt Zabel for denying petitions when justified and include
the requirement of granting compensation for the value of the taking implicit
in the denial. That value would. be less than lost profits suggested in Coastal,
however, because under the Zabel reasoning the value would be computed
on the basis of whatever worth the property has without the right to a permit.
A case concerning Florida waters adds levity to the very serious matter of
environmental exploitation. Certain developers laid claim to Triumph and
Long Reefs, colonies of living coral lying four and one-half miles off the
coast near Miami, with plans to construct an artificial island to be called
"Atlantis, Isle of Gold" that would become the homeland of a new sovereign
228. 33 U.S.C. §403 (1964).
229. 33 C.F.R. §§209, 120(g) (1970). The authorities were the Southern Florida Flood
Control District and the Trustees of the Internal Improvement Fund.
230. 315 F. Supp. 845 (S.D. Fla. 1970).
231. Zabel v. Tabb, 296 F. Supp. 764 (M.D. Fla. 1969).
232. Coastal Petroleum Co. v. Secretary of the Army, 315 F. Supp. 845, 850 (S.D. Fla.
1970). The court used a modified "balancing of equities" test-modified by including ecological factors. See note 167 supra and'accompanying text.
233. In later proceedings the federal court, following Zabel, ruled that damages could
not be awarded after all. St. Petersburg Times (Fla.), Feb. 7, 1971, §B at 3, col. 5.
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nation, the Grand Capri Republic. When the United States brought action
to obtain a permanent injunction against such a development, a federal trial
court agreed that the United States had sovereign rights in the reefs and
found that no permit had been obtained as required by the Rivers and
Harbors Act.234 Although that sufficed to halt construction until a permit was
obtained, the court refused to issue a permanent injunction. 2 5 Addressing
itself to whether that refusal was erroneous, the appeals court in United
States v. Ray236 examined pertinent international law and found that whether
an injunction should issue would depend on "whether the United States had
an interest to protect or defend." 237 Turning then to the evidence, the court
found it "overwhelmingly shows that the government has a vital interest from
a practical as well as an aesthetic viewpoint, in preserving the reef for public
use and enjoyment." 238 Moreover, the permanent injunction should issue
239
because:
The activities of defendants of dredging and filling the reefs has and
would continue to kill the sensitive corals by smothering them; that
construction would constitute a navigational hazard to pleasure craft,
and would destroy a very productive marine area and other natural
resources.
With that opinion the Fifth Circuit Court of Appeals again fulfilled its
destiny as protector of the environment by exiling the dream of Atlantis, Isle
of Gold, and the Grand Capri Republic to lie forever beneath the waves in
watery company with that Atlantis of earlier days.
The brief examination above of recent legislative and judicial developments in Florida suggests that a healthy consideration is emerging for protecting the environment. Whether it develops fast enough and strong enough
to affect the destiny of the state is an open question. Moreover, these two bastions of officialdom, powerful as they are, cannot prevail alone. As Professor
Sax has demonstrated,240 bureaucratic agencies, including those directly
charged with protecting public interests, frequently subvert environmental
protection in favor of private interests or perpetuating personal hegemony
over bureaucratic processes. In other words, the very agencies created to afford
protection sometimes may be the biggest impediments to obtaining itAm Al.
234.
235.
236.

33 U.S.C. §403 (1964).
United States v. Ray, 294 F. Supp. 532 (S.D. Fla. 1969).
423 F.2d 16 (5th Cir. 1970).
237. Id. at 22, citing United States v. Republic Steel Corp., 362 U.S. 482, 492 (1960).
238. Id.
239. Id. at 23.

240. J.

SAx, DEFENDING THE ENVIRONMENT

(1971).

241. A recent non-Florida federal case illustrates this point. Under the federal Insecticide, Fungicide and Rodenticide Act the Secretary of Agriculture is charged with registering
various products that conform to safe standards for use. In response to a petition from
certain conservationists that DDT products be de-registered the Secretary "recognized a
substantial question concerning the safety of DDT, [and] concluded that the evidence did
not warrant summary suspension of its registration ....
" Instead the Secretary chose to
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though the record being compiled by agencies in Florida242 is important, examining it is beyond the comprehension of this artide 4s Note, however, that
a duty of constant vigilance devolves upon the public media and concerned
citizenry to review continually the actions, and especially the inactions, of
these agencies.
Postscript: The Cross-FloridaBarge Canal
Recent events in Florida indicate the value of warnings made by the
citizenry. The much disputed Cross-Florida Barge Canal has been stopped
on two counts: a temporary halt by a court and an apparently permanent halt
by the President. After practically a decade of work by the Florida Defenders
of the Environment and almost two years of litigation by the Environmental
Defense Fund - neither party aided by any governmental agency and, indeed,
in constant skirmish with many - a taste of victory has been won in the

make further investigations as to the safety of the products under review. Conservationists
challenged this procedure saying that once it appears a product does not conform to
statutory standards of safety the Secretary must either cancel registration of the product
or begin suspension proceedings. Either would put machinery in motion to bring the merits
of the safety issue into review. The Secretary chose to buttonhole the issue by "studying"
it rather than denying the conservationists' request that DDT regisration be terminated or
terminating the registration superceding it. Any of the last three actions would have made
the decision ripe for judicial review, but the Secretary argued that his decision to study
the question did not. The federal court disagreed, holding that on the facts of the case
the issue was ripe for review and ordering the Secretary to consider the issue of suspension
on the merits in view of information presently available and to issue a statement "identifying the factors relevant to [his] determination, and relating the evidence to these factors
in a statement of reasons for his decision." Environmental Defense Fund, Inc. v. Ruckelshaus,
2 BNA ENVIRONMENT REP. (Decisions) at 1114 (D.C. Cir. Jan. 7, 1971). This court used
its power wisely and sparingly to insure that the machinery installed to protect the public
interest is used for that purpose rather than as a bulwark behind which vested interests
hide. In regard to this issue as it relates to the Florida anti-pollution laws, a Florida court
recently observed: "The legislative scheme is primarily directed towards re-establishing a
livable habitat for man; not the abatement or elimination of the industries and governmental units which are guilty of polluting our environment." St. Regis Paper Co. v. State,
287 So. 2d 797, 800 (Ist D.C.A. Fla. 1970). When the two goals-pollution abatement and
nonabatement of an industry-become mutually exclusive, the courts will then be forced
to decide the central issue in legal protection of the environment.
242. A few of the more important agencies are: the Air and Water Pollution Board,
the Trustees of the Internal Improvement Fund, the Freshwater Game and Fish Commission,
the Department of Transportation, The Department of Agriculture, and the Cabinet.
248. The agencies' record, however, deserves examination. For example, approval of a
permit for ITT Rayonier Corp. to dump about 80 million gallons of hot add wastes each
day into shallow Atlantic waters off Fernandina Beach suggests that the Florida Air and
Water Pollution Board was perpetuating the status quo in placing the economic enhancement of private interests ahead of public good. St. Petersburg Times (Fla.), Dec. 15, 1970,
§B at I, col. I. Coming under great pressure from conservationists and Georgia's Water
Quality Control Board (St. Petersburg Times (Fla.), Jan. 1, 1971, §A at 1, col. 2), Florida
authorities cancelled the ITT plant permit, admitting that a mistake had been made. St.
Petersburg Times (Fla.), Jan. 8, 1971, §A at 1, col. 1.
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Cross-Florida Barge Canal controversy. On January 15, 1971, a temporary order
restraining further construction of parts of the canal was issued by a federal
court after a "strong showing" of impending irreparable harm to the wild
Oklawaha River and its ecosystem. 244 This order, even if never made final
because of supervening events, has potentially far-reaching environmental
importance pertinent to the assessment of waterways projects across the
country undertaken by the Corps of Engineers. The decision may as well
have important implications for legal issues such as standing to sue and
attacking the integrity of administrative decisions.
Perhaps more important to preserving the natural Oldawaha River ecosystem than the intermediate legal victory was the political success achieved
when President Nixon issued an order halting construction of the canal.
Acting on a recommendation of the Counsel on Environmental Quality, the
President took the action to prevent destruction of the "national treasure"
I
represented by the "uniquely beautiful semi-tropical stream." 24 5
The order has left a renewed frenzy of controversy in its wake. Canal
proponents call the action an economic mistake and some have suggested that
the President exceeded his constitutional powers in unilaterally stopping the
congressionally approved project. Meanwhile, anti-canalists are searching
for ways to insure that the halting of the canal will not be set aside fearing
that what is done by the stroke of a pen can be as quickly undone. It remains
to be seen whether the federal court will issue a permanent injunction in the
case or whether, while the time is ripe, what remains of the Oklawaha can
be protected by the federal Scenic Rivers Act or the state Wilderness System
Act or both. Obviously, the decision has a great many collateral ramifications
that will long reverberate. That is exactly what makes it so vital. It was a
hard decision against vested interests, not an easy one in their favor. Yet,
the decision was made and an important conservation political victory may
have been won.
BACKGROUND OF A FuTuRE: A FLORIDA RATIONALE

FOR PROGRESS

Early in this article two goals were posed to be met in facing up to modem
environmental exigencies. The intervening discussion has dealt with reaching
the first: creating a state of mind that acknowledges that no man can isolate
the implementation of his own goals from their impact on his environment.
This section will examine what is meant by the second: the acknowledgment
of a legal doctrine that no piece of the earth's surface, whether land or sea,
can in truth become the sole property of any private entity, because no piece,
no matter how small, is truly independent of all the rest.
Although the second goal is a sweeping proposition, acceding to it from
a legal standpoint to the intended extent is not really a giant step at all.

244. Environmental Defense Fund, Inc. v. Corps of Engineers, 2 BNA ENVMONMENT RE'.
(Decisions) at 1173 (D.D.C. Jan. 27, 1971).
245. 1 BNA ENVIRONMENT REP. (Current Developments) at 1010 (Jan. 22, 1971).
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Legal doctrines of nuisance and application of zoning laws dearly establish
the principle that property interests inherent to the ownership of land can
be limited by regulating the use made of the land, when necessary either to
protect the superior rights of nearby landowners or to accomplish some greater
public good. What is proposed is that two public environmental interests
be acknowledged as so closely related to the commonweal that they alone
can legally support the validity of land use statutes and ordinances drafted
to protect them. First, there is an interest in preserving an environment that
is ecologically sound for both man and nature. Second, there is an interest in
developing and maintaining the physical aspects of our communities so as to
enhance, rather than to degrade, the aesthetic qualities both of nature and of
human works.
Examples of the first interest are: prevention of flood producing developments in natural flood plains; preservation of green belts in cities and rural
areas for protection of wildlife, bird breeding areas, et cetera; prevention of
massive developments such as the Cross-Florida Barge Canal that threaten
major damage to the ecology of large areas; and other regulations of more
general applicability that would be supported by sound principles of ecology.
Regulations in the second interest are: landscaping giant parking lots; mandatory underground placement of facilities for utilities; and general architectural
and landscaping regulations. The quantum of legal progression needed to
support any of those examples is small. In fact, the following argument should
place the burden on professional environmentalists and scientists to provide
scientific arguments and data to establish the basis for such a position, to the
extent that it depends upon ecological principles for validity. Furthermore,
the burden would be shifted to concerned citizens to submit practicable land
use plans that fairly regulate the use of land in a way that enhances, rather
than degrades, aesthetic qualities, so far as the position depends upon public
interest in optimizing the quality of life.
The concept of the fee simple absolute with its connotation of a right
to exploit is so ingrained in our law that any infringement of it raises a
fundamental question about governmental power: Is the state interest of
sufficient degree to legitimize the employment of police powers in interfering
with private ownership? Or, in the jargon used by federal constitutional
lawyers in examining the limits of state action under the fourteenth amendment to the United States Constitution: Has "substantive due process" 2 "6been
met? Leaving aside issues of federal constitutional law in the main, 247 this
246. The pertinent language of the fourteenth amendment: "[No state shall] deprive
any person of life, liberty, or property, without due process of law .... ." is plain and
seems to set no limit on state action as long as procedural due process is afforded. Nevertheless, the Supreme Court has interpreted that language as imposing limits on the
fundamental power of the states under the so-called theory of "substantive due process."
See Griswold v. Connecticut, 381 U.S. 479 (1965).
247. If Florida's constitutional objections can be assuaged, the federal constitutional
requirements probably will be met. For a discussion of federal law see Johnson, Constitutional Law and Community Planning,20 L. & CoNTEMd. PROB. 199 (1955). Johnson found
that the United States Supreme Court "has nearly always given its approval to the
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article will examine a line of Florida cases that arguably can be extended to
satisfy the substantive due process requirements inherent in the kinds of
*5
regulations proposed. These cases deal with the concept of aesthetic zoning.2
Land use restrictions imposed by zoning are a rather recent social inven49
tion, having emerged in this country after the turn of the twentieth century.
Questions of proper exercise of police power were quickly raised and settled
in favor of zoning plans that had a reasonable relationship to public health,
safety, or morals. 250 Nevertheless, early cases did not answer whether restrictions on the use of land could be constitutionally imposed for the purpose of
enhancing the beauty or aesthetics of a community.2 51 Whether there is or
could be an affirmative Florida doctrine to the effect that aesthetics can legitimately support reasonable restrictions on the use of land will now be considered.
As a preface to this argument it should be recalled that the policing authority of local government finds its source in the state. Therefore, whatever
authority municipal 252 and county 25 3 governments exercise in establishing
zoning regulations derives from state police powers.
Anderson v. Shackleford,254 the earliest Florida case on aesthetic zoning,
poses difficulties for the doctrine's establishment. In that case a sign painter
was convicted of violating a municipal ordinance that prohibited the erection
of billboards except when in conformity to specified regulations. After
having discharged the defendant from custody in a habeas corpus action
because of defects in the proceedings, the court added this troublesome
25
dictum:
The power to regulate billboards is included in the power to abate
nuisances. . . .The municipality can exercise only such power as is

planning programs which have come before it" and suggested that the main role of that
Court is to "influence the attitudes of state court judges .... Id.at 217.
248. For a general discussion of aesthetic zoning, see Dukeminier, Zoning for Aesthetic
Objectives: A Reappraisal,20 L. & CONTEMP. PROB. 218 (1955); Note, Aesthetic Zoning: A
Current Evaluation of the Law, 18 U. FLA. L. Rav. 430 (1965); Comment, Zoning for
Aesthetics Substantially Reducing Property Values, 27

WASH.

& LEE L. REv. 303 (1970);

Annot., Aesthetic Objectives of Considerations as Affecting Validity of Zoning Ordinance,
21 A.L.R. 8d 1222 (1968).

249. "Zoning reached puberty in company with the Stutz Bearcat and the speakeasy."
R.

8 (1969).
250. Johnson, supra note 247, at 200-04.
251. Welch v. Swasey, 214 U.S. 91 (1909), one of the earliest zoning cases decided by the
Supreme Court, involved a Massachusetts zoning ordinance limiting building heights. The
complainant argued that the real purpose was for aesthetics and, therefore, beyond the police
power of the state. The Court upheld the regulations on the basis of safety but added:
"That in addition to these sufficient facts, considerations of an aesthetic nature also entered
BABCOCK, THn ZONING GAME

into the reasons for their passage, would not invalidate them." Id. at 108. The aesthetic
question was thus avoided.

252. FLA.STAT. §176.02 (1969).
253. FLA. STAT. §133.01 (1969).
254. 74 FIa. 36, 76 So. 343 (1917).
255. Id. at 43, 76 So. at 345.
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granted to it in express terms or necessarily or fairly implied in or
incident to the powers expressly granted or those that are indispensable
to accomplish the objects and purposes of the corporation. State ex rel.
Worley v. Lewis, 55 Fla. 570, 46 South. 630; Hardee v. Brown, 56 Fla.
377, 47 South. 834. Insofar as the city undertakes to regulate the erection or construction of billboards that might be dangerous to the public
by falling or being blown down, or constructed of such material and in
such manner as to endanger life or property, or to increase the danger
of loss by fire, or to have printed or displayed upon them obscene
characters and words tending to injure and offend public morals, it has
the power; but to attempt to exercise the power depriving one of the
legitimate use of his property merely because such use offends the
aesthetic or refined taste of other persons is quite another thing and
cannot be exercised under the Constitution forbidding the taking of
property for a public use without compensation.
In applying such a nuisance-oriented view of state power to regulate the
use of land the Florida court relied on narrow grounds derived from considerations of public health, safety, and morals. More elastic considerations of
"welfare" were not evident. They became visible, however, seven years after
Anderson was decided when the United States Supreme Court redirected the
thinking of many state courts 258 in approving a general municipal land use
zoning plan in Euclid v. Ambler Realty Co.257 Euclid held that an ordinance
would not be declared unconstitutional as an unlawful taking without compensation unless the "provisions are clearly arbitrary and unreasonable, having
no substantial relation to the public health, safety, morals or general welfare." 258 The Florida supreme court adopted this broader rationale in 1931
acknowledging the more far-reaching interests of "public welfare" as a per259
missible base of authority to support legislation.
256. Johnson, supra note 247, at 209.
257. 272 U.S. 365 (1926).
258. Id. at 395. Mr. Justice Sutherland also enunciated an oft-quoted metaphor when
he said: "A nuisance may be merely a right thing in the wrong place-like a pig in the
parlor instead of the barnyard. If the validity of the legislative classification for zoning
purposes be fairly debatable, the legislative judgment must be allowed to control." Id. at 388.
259. State v. City of Jacksonville, 101 Fla. 1241, 133 So. 114 (1931). This case involved
a complainant wanting to operate a business in a residential zone. The Florida court showed
its judicial plasticity in conforming to changing social conditions as they impinge on stateindividual relationships when it said:
"It cannot be questioned that the application of zoning ordinances frequently amounts
to inroads on the ownership and use of private property that would have been condemned
as arbitrary and unreasonable before the advent of our industrial era. Such applications
present mixed questions of law and social economics and find their justification only in
some aspect of the police power asserted fairly and impartially in the interest of the
public welfare, health, safety, and morals.
"When the police power has been asserted in this wise, the determination of public offidals in the premises duly authorized will not be disturbed by the courts unless it clearly
appears that their action has no foundation in reason and is a mere arbitrary or irrational
exercise of power having no substantial relation to the public health, morals, safety, or welfare. State ex rel. Helseth vs. Dubose, et at. and cases there cited." 101 Fla. at 1246, 135 So. at
116 (1931).
The Supreme Court acknowledged the same realities: "Building zone laws are of modem
origin. They began in this country about twenty-five years ago. Until recent years, urban
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It was not until 1941, however, when in The City of Miami Beach v.
Ocean & Inland Co.280 that the Florida court again considered the issue of
aesthetic zoning. In that case the complainants wanted to operate a business
in a zone reserved for hotels and apartments. The court agreed that the
ordinance could not be sustained on the strength of "safety, health or morals"
and turned to consider "whether in the circumstances in this particular case
the restrictions are so unnecessary to the general welfare of the inhabitants
that the curtailment of the rights of the plaintiff are unreasonable and arbitrary." 21 The court then cited a Wisconsin case 28 2 as precedent for the
proposition that aesthetic considerations could be within the realm of public
welfare and found it fit circumstances in Florida. If the Florida court had
stopped there, the desired doctrine would have been established. Unfortunately, however, the court pegged in an economic qualifier when it added:
"It is difficult to see how the success of Miami Beach could continue if its
aesthetic appeal were ignored because the beauty of the community is a
distinct lure to the winter traveller."263 Although the following argument
contends that the coupling of aesthetics and economics can be unlatched in
Florida, the Ocean & Inland statement still plagues final and universal recog2
nition that aesthetics alone is a proper basis for land use restrictions. 4
65
Although Hay-a-Tampa Cigar Co. v. Johnson, involving state highway
billboard regulations, was apparently the next case purporting to involve
aesthetics, the court disposed of it on the basis of regulating for highway
safety. Consequently, the case is important only because of a concurring
opinion filed by Chief Justice Brown who said "the time has come to make
a candid avowal of the right of the legislature to adopt appropriate legislation based upon these so-called aesthetic, but really very practical, grounds" 26 8
and who then advocated overruling Anderson v. Schackleford to the extent
required to reach that result. In his later observations about protecting the
"opportunity for the view of scenic beauty by the traveling public" and for
preserving "to the people an opportunity to enjoy the natural beauties and
2 7
inspiring scenic effects of certain selected areas of this land of ours,"
life was comparatively simple; but with the great increase and concentration of population,
problems have developed, and constantly are developing, which require, and will continue
to require, additional restrictions in respect of the use and occupation of private lands in
urban communities.. . . In a changing world, it is impossible that it should be otherwise.
But although a degree of elasticity is thus imported, not to the meaning, but to the
application of constitutional principles, statutes and ordinances, which, after giving due
weight to the new conditions, are found clearly not to conform to the Constitution, of
course, must fall." Euclid v. Ambler Realty Co., 272 U.S. 365, 386-87 (1926).
260. 147 Fla. 480, 3 So. 2d 364 (1941).
261. Id. at 486, 3 So. 2d at 366 (emphasis added).
262. State ex rel. Carter v. Harper, 182 Wis. 148, 196 N.W. 451 (1923).
263. The City of Miami Beach v. Ocean & Inland Co., 147 Fla._480, 486-87, 3 So. 2d
364, 366 (1941).
264. Harris, Zoning, 21 U. MIAMI L. REv. 195, 209 (1966). But see 21 A.L.R. 3d 1236,
1237 (1968).
265. 149 Fla. 148, 5 So. 2d 433 (1941).
266. Id. at 166, 5 So. 2d at 439 (concurring opinion).
267. Id. at 167, 168, 5 So. 2d at 440 (conrcirring opinion).,
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Brown made it dear that the practicalities he noted had nothing whatever
to do with economics.268

Twelve years passed before the Florida court seemed ready to adopt
Brown's position that aesthetic considerations alone could provide the basis
for land use regulations. In Merritt v. Peters,269 a case involving sign regulations, the court agreed with the complainant that "factors of health, safety
and morals are not involved in restricting the proportions of a sign board"
but held on the aesthetic issue that "we disagree with him in his position
that the restriction cannot be sustained on aesthetic grounds alone." 27 0
The desired principle seemed to have been well established by Merritt.
Unfortunately, to stop there would be to rest upon a somewhat sandy foundation in view of ambivalent statements found in ensuing cases. International
Co., Inc. v. The City of Miami Beach271 cited Ocean & Inland Co. as ap-

proving an ordinance, where considerations of health, safety, and morals were
not present, "because the general welfare of the community depended upon
preserving its beauty."2 72 Moreover, in Dade County v. Gould27 the court

cited Ocean & Inland Co. as recognizing "the importance to a community
such as Miami Beach of maintaining the attractiveness of the territory" and
cited Merritt as recognizing the "importance of aesthetics to the territory
west of Biscayne Bay as well as to Miami Beach."274 In each case secondary
economic benefits occuring from aesthetics apparently seeped into the court's
thinking. These latter day hedges can and have been construed as reviving the
need for deriving some economic advantage from aesthetic regulations rather
than acknowledging the validity of zoning for aesthetics alone as Merritt
ostensibly purported to do.275
2 76 the
In Sunad, Inc. v. City of Sarasota
court apparently wanted to yield
to the pleas of Justice Brown in Hav-a-Tampa Cigar Co., but its decision goes
in two directions. Sunad overrules Anderson v. Schackleford in one breath277
268. Brown was in tune with another of the basic human needs-the need for aesthetics.
For a natural scientist's viewpoint see T. DOBZHANSKY, MANKIN4D EVOLVING at 214 et seq. (1962).
269. 65 So. 2d 861 (Fla. 1953).
270. Id. at 862. The court's next statements can be construed to compromise that broad
principle. "In City of Miami Beach v. Ocean & Inland Co., 147 Fla. 480, 3 So. 2d 364, we
think we decided the point contrary to appellant's view. We held in that case that the
attractiveness of a community like Miami Beach was of prime concern to the whole
people and therefore affected the welfare of all." Id. at 862. The dissenting justice in
Merritt said: "We find no decisions of this Court holding 'aesthetics grounds alone' to be
sufficient in law to warrant the exercise of police power over a property owner in the use
of his property." Id. at 863 (dissenting opinion).
271. 90 So. 2d 906 (1956).
272. Id.
273. 99 So. 2d 236 (1957). The court held against the particular application of the
ordinance on other grounds.
274. Id. at 237.
275. See Harris, note 264 supra.
276. 122 So. 2d 611 (Fla. 1960).
277. "We reiterate what was written in the Ocean & Inland case and allied cases about
regard for aesthetics being proper in situations such as were discussed there, and we
recognize the conflict between those pronouncements and the flat declaration in the
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and seems to emasculate Merritt in the next before deciding the case for
the complainant on the entirely separate ground that the sign ordinance in
question was "unreasonable and discriminatory and for those reasons invalid."2 78 Although a gratuitous overruling of Anderson v. Schackleford would
ordinarily be welcomed, the equally gratuitous statements that purport to condition the validity of aesthetic zoning on the existence of some other factor
such as the municipality's being a "center of culture and beauty"279 or
having a "distinct lure to the winter traveler" 2 0 militate against an aesthetic
zoning doctrine. This turning away from Merritt back to Ocean & Inland Co.
was retained in the latest Florida supreme court case 25l involving the issue
where a sign ordinance was invalidated on the basis of unconstitutional discrimination rather than upon any deficiency in state interest to support it. 2
Two more recent cases arising in Florida complete the series. Rotenberg
v. City of Fort Pierce2s3 involved a regulation pertaining to junk yards, which
the complainant argued was unconstitutional "since it has no relation to the
health, welfare or morals of the community."28 4 The Fourth District Court
of Appeal first rejected that claim, on nuisance grounds2a and then added,
almost as if by afterthought: "Aesthetics have also been held to be a valid basis
for such regulations" 28 citing Sunad and Ocean & Inland Co.
Anderson case. This means that we recede from so much of the opinion in the Anderson
case as is inharmonious with our later expressions." Id. at 615.
Three justices dissented, finding a lack of jurisdiction to resolve any dispute between
Ocean &"Inland and Anderson v. Schackleford because "the alleged conflicting statement in
Anderson v. Shackleford . . .is purely obiter dictum and not a prior adjudication of a
point of law." Id. at 615.
278. Id. at 614.
279. Id. at 614. "It should be noted, however, that the chancery court concluded that
the City of Sarasota was of the same character as the City of Miami Beach; that it was a
center of culture and beauty and, therefore, that aesthetics was a factor properly to be
considered."
280. Id. at 615. "We agree that the City of Sarasota is reasonably placed in the same
category as Miami Beach so far as its appeal on the ground of attractiveness is concerned."
See also text accompanying note 263 supra.
281. Eskind v. City of Vero Beach, 159 So. 2d 209 (Fla. 1963). "We have recognized
the importance of aesthetics in the planning and maintenance of various Florida communities. Dade County v. Gould, Fla., 99 So. 2d 236 .... A municipality may ... in appro-

priate circumstances . . . move without discrimination to preserve the city's aesthetic
qualities." 159 So. 2d 211, 212 (emphasis added).
282. Id. at 212.
283. 202 So. 2d 782 (4th D.C.A. Fla. 1967).
284. Id. at 785.
285. "Appellants third contention is that the ordinance is unconstitutional since it
has no relation to the health, welfare or morals of the community. Again, we must disagree.
The police power is not to be confined narrowly within the field of public health, safety,
or morality. It is within the police power to regulate occupations or businesses which, by
their nature, their location, or the manner in which they are conducted, if conducted without
restriction, are or may be materially injurious to the public health, morals, comfort, prosperity or convenience, or otherwise detrimental to the general welfare." Id. at 785.
286. Id. at 785. Mild as it is, Rotenburg has been cited as supporting the view that "a
zoning ordinance based solely or predominantly on aesthetic considerations may be valid."
21 A.L.R. 3d 1222, 1235-36 (1968).
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E. B. Eliott Advertising Co.v. Metropolitan Dade County2s7 arose from
Dade County's preclusion of advertising signs within specified distances of
the right-of-way of expressways. Eliott and others filed suit alleging, among
other things, that the regulations bore no "reasonable relation to permissible
objectives which promote the public health, safety, morals and general welfare so as to satisfy the Due Process Clause of the Fourteenth Amendment."2 88
The federal court saw in the ordinance a design to promote highway safety
and "to improve the beauty of the land surrounding these expressways thus
to maintain and increase the attractiveness of the area to tourists, and resi28 9
dents alike, and thus influence the economic prosperity of the county." '
Having stated the aesthetic issue in that manner, the court found no difficulty
sustaining the power of the state to enforce regulations such as that under
consideration.290
Although the court coupled aesthetics with economics in approving the
ordinance, it did so because the purpose of the ordinance, as seen by the
court, was to achieve economic wellbeing by making the most of the inherent
beauty of the area. The court did not say that aesthetic considerations alone
would not be enough to support an ordinance drawn to enhance beauty for
the sake of beauty. In fact, in the part of the opinion that decided
the relevant ordinance was reasonably related to the constitutionally permissible objectives of highway safety and aesthetics, the court acknowledged that
a demarcation exists between aesthetics and economic considerations. 291 By
implication it can be argued that the court thought either would support
the ordinance in question. Incidentally, Eliott also held that the elimination
of existing signs would not be an unconstitutional taking without compensa.
tion.22 where a five-year grace period was allowed for amortization of the
sunk investment.
287. 425 F.2d 1140 (5th Cir. 1970).
288. Id. at 1151.
289. Id.
290. Id., citing Ocean & Inland Co., Hay-a-Tampa Cigar Co. (concurring opinion),
Merritt, Sunad, and Rotenburg.
291. "It is . . . clear that the prohibition of outdoor advertising signs within 200 feet
of an expressway bears a reasonable relationship to basic aesthetic considerations. Granting
that 'beauty is to the eye of the beholder,' it cannot be denied that outdoor advertising
signs tend to interrupt what would otherwise be the 'natural' landscape as seen from the
highway, something it is apparently more and more felt that the American public has
a right to see unhindered by billboards, whether the view is untouched or ravished by man.
See Highway Beautification Act of 1965, 23 U.S.C. §131, as amended (1966). Moreover, the
importance of the tourist industry to Dade County tends to make Ordinance No. 63-26
reasonable in an economic sense because of the commercial benefits hoped to be realized
from beautification." Id. at 1152.
292. Id. at 1155, citing Standard Oil Co. v. City of Tallahassee, 87 F. Supp. 145
(N.D. Fla. 1949), aff'd, 183 F.2d 410 (5th Cir.), cert. denied, 340 U.S. 892 (1950). A crusty
vignette from the court of appeals opinion in Standard Oil is worth quoting to demonstrate
attitudes that have to be overcome in pushing forward with restrictions on land use: 'I
am in no doubt that in sustaining this admittedly confiscatory ordinance, a good general
principal, the public interest in zoning, has been run into the ground, the tail of legislative
confiscation by caprice has been permitted to wag the dog of judicial constitutional pro.
tection." 183 F.2d at 414 (dissenting opinion).
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Despite the dicta in the later cases apparently detracting from the sweeping
statement in Merritt, the retrenchment toward the Ocean & Inland Co. position of coupling economics as a necessary element of aesthetics is probably
more apparent than real. Although the Florida supreme court has considered
several cases in which no interest of public health, safety, or morals was involved, it has not invalidated a zoning law on the ground that it could not
be supported by considerations of public welfare, including aesthetics, alone.29 3
Meanwhile, present social realities require regulation on grounds different
from the traditional health, safety, morals, or economics.- The policymakers
moreover, have not stood still. The people of Florida have declared it to be
the policy of the state "to conserve and protect its natural resources and
scenic beauty,"295 and Congress has declared it to be the policy of the
"Federal Government, in cooperation with the state and local governments
... to

use all practical means and measures ...

in a manner calculated to

foster and promote the general welfare, to create and maintain conditions
under which man and nature can exist in productive harmony, and fulfill the
social, economic, and other requirements of present and future generations
of Americans" by assuring "for all Americans safe, healthful, productive and
esthetically and culturally pleasing surroundings." 296 Given these contemporary policy statements as to the meaning of public welfare, and given a
carefully drawn land use ordinance depending solely upon aesthetic considerations for validity, and given the bedrock of preparation laid down by
the cases discussed above, the Florida supreme court is unlikely to do anything less than acknowledge, as Justice Brown did thirty years ago, that "the
time has come to make a candid avowal of the right of the legislature to adopt
appropriate legislation based upon.., aesthetic... grounds."'"7 In doing so
the court would be recognizing no more power in the state government than
the United States Supreme Court acknowledged in the federal government
seventeen years ago when, speaking through Mr. Justice Douglas, it said:2' 8
The concept of the public welfare is broad and inclusive .. . . The

values it represents are spiritual as well as physical, aesthetic as well as

293. In Stengel v. Crandon, 156 Fla. 592, 23 So. 2d 835 (1945), a case coming after
Ocean &"Island Co. and before Merritt the court demonstrated a very sensible approach to
handling meritorious complaints of landowners when it remanded the case to allow the
complainant to adduce evidence in support of his contention that the use he proposed for
his land [an airport] would not adversely affect the "safety and general welfare." Id. at
599, 23 So. 2d at 838.
294. Refer again to the Florida supreme court's recognition of the process of change
in State v. City of Jacksonville, 101 Fla. 1241, 133 So. 114 (1931). See note 259 supra for
a discussion of this case.

295. FLA. CONsr. art. II, §7.
296. National Environmental Policy Act of 1969, Pub. L. No. 91-190, §101 (a) (b), 83
Stat. 852 (1969).
297. Notes 266-268 supra and accompanying text.
298. Berman v. Parker, 348 U.S. 26, 33 (1954). The case involved the taking of business
property under a redevelopment plan implemented under the District of Columbia Redevelopment Act of 1945. The Court upheld the validity of the Act in the face of an

onslaught of constitutional objections.
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monetary. It is within the power of the legislature to determine that the
community should be beautiful as well as healthy, spacious as well as
clean, well-balanced as well as carefully patrolled. In the present case,
the Congress and its authorized agencies have made determinations
that take into account a wide variety of values. It is not for us to
reappraise them. If those who govern the District of Columbia decide
that the Nation's Capital should be beautiful as well as sanitary, there
is nothing in the Fifth Amendment that stands in the way.
The foregoing discussion argues that the state government of Florida can
regulate the use of land in the interest of the public welfare as affected by
aesthetic considerations alone. This illustrates one of the goals of this article
in acknowledging that no piece of the earth's surface, whether land or sea,
can in truth become the sole property of any private entity, because no piece,
no matter how small, is truly independent of all the rest. Attaining the other
goal - that ecological factors are so closely related to the public welfare
(and, perhaps, health as well) that they alone can support proper land use
regulations-requires no further extension of legal doctrine. It simply requires that environmentalists and scientists couch their laws and theorems
in language that is understandable to policymakers2 99 and that they produce
persuasive evidence of the correctness of their arguments.- 0 This should suffice to establish the desired legal principle by analogy to aesthetic zoning.
Having a firm infra-structure of legal authority established by prior
legislation and court decisions, the state, its counties s0 1 and its municipalities302 should be able to draft appropriate land use regulations to protect
the public interest as affected by aesthetic or ecological considerations alone.
Being publicly placed in that position will undoubtedly come as a shock to
a great many lawmakers. They will be in a quandary: they will not know
what needs to be done; nor will they know how to do it; nor will they be
prepared to cope with the inevitable pressures and counter-pressures. But
299. This does not suggest that ecologists have not expounded their thoughts lucidly.
See, e.g., Cornwell, Man Looks at His Environment, 57 J. FLA. MEDCmAL Ass'N 12 (1970).

But, as evinced by later textual discussion, they have not yet gone the full route. For what
is being heralded as a more solid approach to the subject, see H. ODuM, ENvIRONMENT, POWER,
AND SOCIETY (1970).
300. I am not suggesting that some sort of burden of proof be placed on the scientists.
To the contrary, the implications of their being right in some of their gloomier predictions
are too serious to afford such a legalistic approach. Nevertheless, mankind cannot afford
to be spooked by mere talk that is not supported by credible evidence.
301. The grant of power from the state to the counties is adequate for these purposes:
"For the purpose of promoting health, safety, morals and general welfare of the community,
the boards of county commissioners of the counties are authorized . . . to regulate and
restrict the uses of lands, waters...." FLA. STAT. §133.01 (1969).
302. Although the draftsmanship leaves more to be desired than in the grant to
counties, the state's grant of power to municipalities also is adequate for these purposes:
"For the purpose of promoting health, safety, morals, or the general welfare of the communities and municipalities of the state, said municipalities may regulate and restrict the
height, number of stories, and size of buildings and other structures, the percentage of lot
that may be occupied, the size of yards, courts, and other open spaces, the density of
population, and the location and use of buildings, structures, and land and water for trade,
industry, residence or other purposes." FLA. STAT. §176.02(1) (1969) (emphasis added).
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so be it; such responsibility is inherent in public office. That is not to say that
"passing the buck" stops there, however. As repeatedly urged herein, environmental protection proponents and concerned citizens have a major participatory role in providing lawmakers with needed facts and models.
The flow of environmental legislation will swell as recognition grows that
environmental protection can be provided by legal regulation. Some regulations pertaining to aesthetics have already come forth, including the federal
Highway Beautification Act,303 a Vermont law prohibiting certain outdoor
advertising signss34 and county bans against the use of nonreturnable bottles. 05
Some that pertain to ecological considerations include bans against the use
of DDT, 00 bans against the sale of automobiles powered by internal combustion engines,S07 and bans against the sale of detergents containing phosphatess08 Some of these do not relate directly to regulation of the use of land,
but all are precedential in establishing which regulations fall within the
domain of public welfare.
A few caveats will be offered to those who may be encouraged to go out
and draft environmental protection statutes and ordinances. First, a regulation that purports to be in the interest of the public welfare must in fact
bear an appropriate relation to it through aesthetic, ecological, or some other
permissible consideration and must not be arbitrary or unreasonable in application3 00 Nor can it be so loosely drafted that its application is vague,
indefinite, uncertain, or subject to the whim or caprice of an administrative

303. Highway Beautification Act, Pub. L. No. 89-285, 79 Stat. 1028 (1965).
304. VT. STAT. ANN. tit. 10, §§14:321 et seq. (Supp. 1970).
305. The city of Bowie, Maryland, has enacted an ordinance, effective April 1, 1971,
banning the sale of nonreturnable containers within the city limits. TIME, Aug. 24, 1970,
at 37. Note that this is an ecological measure as well as an aesthetic measure since the
production of glass and aluminum consumes vast quantities of natural resources and power
and creates polluting wastes as well.
306. Bans in Canada, Sweden, Cyprus, Hungary, Norway, and Japan have been reported.
Txhc, April 13, 1971, at 45. In the United States the Iowa Chemical Technology Review
Board has recommended to the legislature a complete ban on DDT and DDD "except to
control pests of public health importance" and pests subject to federal or state quarantines.
I BNA ENVIRONMENT REP. (Current Developments) at 708 (Nov. 6, 1970).
307. On July 23, 1970, the California Senate passed a bill to ban internal combustion
engines by 1975. The vote was 22-11. The Assembly has not yet acted. 1 BNA ENVIRONMENT
REP. (Current Developments) at 361 (July 31, 1970). The chairman of the California Air
Resource Board, however, says he is so pleased with the amended federal Clean Air Act
that more rigid California standards may no longer be necessary by 1975. 1 BNA ENVmONMENT REP. (Current Developments) at 1048 (Jan. 29, 1971).
808. Many localities have taken this pioneering step, including Lake County, Florida.
Lake County Ordinance 1971-1, adopted Feb. 1, 1971, makes it unlawful to sell detergents
bearing more than a specified minimum (8.7% by weight) amount of phosphorus after
March 31, 1971, and bars sales of those bearing any amount of phosphorus after Jan. 1, 1972.
A plea to enjoin application of the ordinance has been denied in an as yet unpublished order
of the United States District Court for the Middle District of Florida.
309. See, e.g., City of West Palm Beach v. State, 158 Fla. 863, 80 So.2d 491 (1947); City
of Clearwater v. College Properties, Inc., 239 So. 2d 515 (2d D.C.A. Fla. 1970); Hillsborough
County v. Twin Lakes Mobile Homes Village, 152 So. 2d 64 (2d D.C.A. Fla. 1963).
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agency.310 Enforcement cannot be activated solely by complaints of private
individuals. 311 Neither can the regulation be drawn so as to discriminate unfairly among interests entitled to equal protection;1 2 nor can it be enforced
after having been eroded away by exceptions31 5 Moreover, if a regulation
deprives an owner of the only beneficial uses available for his property, then
application to that particular property cannot be sustained s14 without com15
pensation.
If the above legal requirements are met, courts will then afford great
weight and credibility to the legislative effort. When an ordinance plainly
purports to have been regularly enacted, "all presumptions will be indulged
in favor of its validity, and, if attacked, the burden is on him who makes the
attack to establish its invalidity or irregularity."316 Moreover, if the validity
of the legislative scheme be "fairly debatable" then a court will not supplant
a legislative judgment with its own. 1 7 Clearly the courts will view legally
sound regulations as final, regardless of the soundness of the underlying policy
considerations. In doing so, the courts not only acknowledge a legitimate
division of functions among governmental bodies but they also thrust the
ultimate responsibility for legislative judgment where it rightly belongs squarely upon the heads of the legislators.318
FiNAL THOUGHTS

If the foregoing arguments have broadened the perspectives of those
charged with working out strategies for doing "what ought to be done," then
the result was well worth the effort. Nevertheless, there remains scant
guidance about determining "what ought to be done.' Having the authority
to regulate for the public welfare as affected by aesthetic, ecological, and
810. Mahon v. County of Sarasota, 177 So. 2d 665, 666 (Fla. 1965); Phillips Petroleum

Co. v. Anderson, 74 So. 2d 544 (Fla. 1954).
311. Mahon v. County of Sarasota, 177 So. 2d 665, 667 (Fla. 1965).
312. Eskind v. City of Vero Beach, 159 So. 2d 209 (Fla. 1963).
318. Watson v. Mayflower Property, Inc., 177 So. 2d 855 (2d D.CA. Fla. 1965).
314. Forde v. City of Miami Beach, 146 Fla. 676, 1 So. 2d 642, 647 (1941).
815. State ex rel. Taylor v. City of Jacksonville, 101 Fla. 1241, 1245, 13 So. 114, 116
(1981); the burden includes both'the burdens of pleading and proof. City of Miami v.
Wiesen, 86 So. 2d 442 (Fla. 1950).
816. State ex rel. Taylor v. City of Jacksonville, 101 Fla. 1241, 1245, 133 So. 114, 116
(1931).
817. Euclid v. Ambler Realty Co., 272 U.S. 865, 888 (1926); City of St. Petersburg v.
Aiken, 217 So. 2d 315, 816 (Fla. 1968); Sarasota County v. Walker, 144 So. 2d 345 (Fla.
1962).
318. The Supreme Court of Louisiana has stated the proposition: "If the municipal
council deemed any of the reasons which have been suggested, or any other substantial
reason, a sufficient reason for adopting the ordinance in question, it is not the province of
the courts to take issue with the council. We have nothing to do with the question of
the wisdom or good policy of municipal ordinances. If they are not satisfying to a majority
of the citizens, their recourse is to the ballot-not the courts." State ex rel. Civello v. New
Orleans, 154 La. 271, 276, 97 So. 440, 444 (1923), cited with approval in Euclid v. Ambler
Realty Co., 272 U.S. 805, 893 (1926).
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environmental considerations is not the same as having the knowledge and
wisdom to know what to do to optimize man's interactions with the natural
environment or to minimize the abuse of it.
That degree of knowledge and wisdom is not our captive. Yet we cannot
remain inactive on that account; the perils of continuing the present course
unchanged are too grim. Therefore, we must move with imperfect planning,
which in a sense is imprudent, but we can exercise the greatest possible degree
of care to minimize the dangers of imprudence. To me, this suggests that we
move conservatively by protecting what remains of what we once had in
abundance.
The notion of aesthetic zoning typifies what I have in mind. Writers in
the past have been offended by the concept because they could not define itsl9
or because of an uneasy feeling that one man's beauty may be another's vulgarity3SO These objections, however, should not present insurmountable
difficulties if aesthetic zoning efforts begin with the notion of banishing the
ugly rather than with creating the beautiful. Thus, forbidding the laying of
unbroken acres of asphalt parking lots prevents a desecration; whatever
greenery the law might require to relieve it is hardly a creation of beauty.
In the same sense, regulating the fringes of our streets and highways to prevent interminable rows of vulgar and garish signs, poles, and wires at most
avoids uglification; the preclusion of them is not the creation of beauty. Once
this viewpoint is adopted the responsibility for determining what is aesthetic
can be relegated to normal community processes of decisionmaking. Needless
to say, such processes with their concomitant compromises will not develop
an optimum product by many individual standards. However, they might help
reverse the tide of ugliness that threatens to engulf us. When the law has
gained expertise in preventing ugliness, then perhaps it can be turned gingerly
to the task of creating beauty. That job is not as urgent as the first, however,
and must never be taken as seriously.
If the continued health and vitality of the species Homo sapiens is indeed
jeopardized by the present trends of human activity affecting the natural environment, legislating for ecological considerations is obviously more important than legislating for aesthetics. Much has been done. The earlier description of recent Florida legislative and judicial activity proves that. It also
indicates that the law is not as slow in responding to changing social conditions as modem critics are prone to plead. But this article is not intended
to be in defense of the law; rather it is in defense of the environment. Basic
attitudinal changes about man's conception of his right to exploit the resources of the earth are urgently needed. Much of the foregoing discussion
dealt with that issue on a rather individualistic level. However, when one
considers how much man has changed the face of the earth32l without any
319. See Dukeminier, Zoning for Aesthetic Objectives: A Reappraisal,20 L. & CONTEMP.
218, 223 et seq. (1955).
320. See, e.g., the language from Anderson v. Shackleford in text accompanying note 255
supra.
321. See Murphy, The Necessity To Change Man's Traditional View of Nature, 48
Nmn. L. REv. 299 (1969).
PRoB.
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plan except a fundamental belief that he should consume what he presently
needs at any one place and time02 2 and then move on into the seemingly
endless wilderness, he has reason to believe that supra-national protective
attitudes and regulations, not merely individual ones, are needed.
One of the most outspoken and articulate critics of man's mindless abuse
of his world was the naturalist-philosopher-critic, Joseph Wood Krutch. Rend
Dubos directed an encomium to Krutch that seems to catch the quintessence
of his message in stating:323
Until a few years ago, scientists and technologists had reason to
believe that most of their activities yielded products or procedures
useful to mankind. But everyone now realizes that this is not
true, and in consequence feasibility is not a sufficient criterion for decision and action. The popularity of the word ecology, which Joseph
Wood Krutch noted in his column, is due to the widespread awareness
that everything we do influences every aspect of our life and our environment, and that many things that can be done should not be done.

The viability of our civilization clearly depends on a reorientation of
technology, and for this reason the role of science critic that Joseph
Wood Krutch carried for himself constitutes an essential part of the
social structure in modern societies. The execution of social and technological programs demands, of course, specialized knowledge and is
therefore the province of the experts; so is the prediction of the probable consequence of a given course of action. But the role of the social
critic is just as important as that of the expert because the formulation
of goals and of criteria ultimately determines the quality of life. Since
all aspects of life are now influenced by scientific technology, the social
critic cannot be fully effective unless he works at the interface of
science and society - in other words, becomes a science critic. This
does not mean that he has to become an experimental scientist, only
that he acquire the kind of scientific information needed to recognize
and evaluate the cultural and social consequences of scientific technology. This is exactly what Joseph Wood Krutch had done and in
that sense he was the first representative of a new class of scientific
humanitarian upon whom we shall increasingly depend to protect us
from the tyranny of the expert.

[T]he most important problem today is not to produce more goods and
services but rather to regulate the interplay between man and his
total environment. Unfortunately, successful regulation is far more
difficult than increased production.... The viability of our civilization
dearly depends on a reorientation of technology, and for this reason
the role of science critic that Joseph Wood Krutch carried for himself
constitutes an essential part of the social structure in modem societies.
322. The Great Land: Boom or Doom, TIME, July 27, 1970, at 44. See also Thomas,
Siberia: The "Sleeping Land" Awakes, REnEas DIGEST, Dec. 1970, at 248; Charlotte Observer
(N. C.), Dec. 22, 1970, §A at 1, col. 4.
323, Dubos, The Despairing Optimist, 40 AM. SCHOLAR 16, 19-20 (1970).

https://scholarship.law.ufl.edu/flr/vol23/iss3/3

54

1971]

FLORIDA'S
ENVIRONMENT
513
Little: PROTECTION
New Attitudes FOR
About
Legal Protection
for the Remains of Florida's

The law, too, must assume Krutch's humanistic mantle. The days of
legally protecting and encouraging human behavior that exploits the environment for economic advantage must stop as the end of the not-solimitless wilderness of natural treasures is approached. In short, the law
must now turn to qualifying the development ethic to the extent
of insuring that it does not exact an intolerable price from our natural
environment.
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